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W
hile it’s easy enough to 
make a charitable do-
nation to a Canadian 
charity, finding a way 
to deduct the contri-

bution for U.S. income tax purposes 
is a much more complicated en-
deavor. The default rule prohibits 
any deduction —a U.S. citizen or res-
ident (referred to as U.S. individual 
in this article) may not claim a U.S. 
income tax charitable deduction for 
a donation to a foreign charity. But 
with some advance planning, a U.S. 
individual may be able to secure 
the desired U.S. income tax deduc-
tion in spite of the default rule. This 
article will examine the applicabil-
ity of the U.S.-Canada Income Tax 
Treaty, which carves out an excep-
tion permitting deductibility if the 
U.S. individual has Canadian source 
income, and, it will discuss options 
for using a U.S. charity for indirect 
cross-border philanthropy for indi-
viduals who do not have Canadian 
source income.

The first roadblock that the U.S. 
individual must overcome on the 
road to deductibility is the same 
roadblock that applies to all tax-
payers, regardless of whether their 
charitable giving is domestic or 
abroad. That is, to claim a chari-
table deduction, the taxpayer must 
generally itemize his or her deduc-
tions. With the exception of the 
special $300 deduction allowed for 
tax years 2020 and 2021 (which is 
doubled to $600 for joint filers for 
2021), if an individual does not 
itemize, no charitable deduction 
will be allowed. In 2021, the stan-
dard deduction for a single indi-
vidual is $12,550. For individuals 
who are married and filing jointly, 
the standard deduction is $25,100. 
A taxpayer whose itemized deduc-
tions do not exceed the applicable 
amount will claim the standard 
deduction, and the rest of the con-
siderations in this article become 
moot.

Assuming that the U.S. individual 
intends to itemize their deduc-
tions, they must then turn to the 

U.S.-Canada Income Tax Treaty to 
determine what relief the Treaty 
provides to the default rule prohib-
iting deductions for foreign charita-
ble contributions. While the Treaty 
does provide some relief, it is in-
credibly limited in scope. Under 
the Treaty, a U.S. individual may 
claim a U.S. income tax deduction 
for contributions made to a Cana-
dian charity, but (1) the deduction 
may only be claimed against the in-
dividual’s Canadian source income, 
and (2) the adjusted gross income 
(AGI) percentage limitations that 
apply to domestic giving must also 
be applied against the individual’s 
Canadian source income. The Trea-
ty then creates an exception to the 
exception, and suspends the AGI 
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limitations for contributions to a 
college or university at which the 
U.S. individual or a member of his 
or her family is, or was, enrolled; 
even though the AGI limitations do 
not apply to this specific category 
of donations, these taxpayers must 
still have Canadian source income 
if they wish to claim a deduction 
for the donation to the Canadian 
university.

Assuming that the U.S. individual 
has Canadian source income, the 
next step in the convoluted road 
to determining deductibility is to 
ascertain which AGI limitation ap-
plies. A gift to a charity is generally 
deductible against the taxpayer’s 
income, but there are certain AGI 
limitations. For 2020 and 2021, as 
part of the COVID-19 relief legisla-
tion, Congress raised the AGI limi-
tation for cash gifts to 100% of the 
taxpayer’s AGI if the gift is to a pub-
lic charity. Prior to 2020, the de-
duction was limited to 60% of the 
taxpayer’s AGI if the cash gift was 
to a public charity. A cash gift to a 
private foundation is still limited 
to 30% of the taxpayer’s AGI. A gift 
of publicly traded stock (provided 
that the stock has been held for 
over a year and is long term capital 
gain property) to a public charity 
is also subject to a 30% AGI limita-
tion; if the stock is contributed to a 
private foundation, the limitation is 
reduced to 20%. Excess deductions 
may generally be carried over for 
five years.

The phrases “public charity” 
and “private foundation” are U.S. 
legal concepts that are not uti-
lized in the Canadian income tax 
regime. As such, the determina-
tion must be made under the U.S. 
rules. As a default, if the Canadian 
charity received a Notification of 

Registration from the Canada Rev-
enue Agency, the IRS will automati-
cally recognize a Canadian charity 
as a §501(c)(3) charity taxed as a 
private foundation.

If the Canadian charity believes 
it would qualify as a §501(c)(3) 
public charity under the U.S. rules, 
and it wishes to be recognized as 
such (which would, among other 
things, allow U.S. donors to receive 
the larger AGI percentage limita-
tion for deductions), it must apply 
to the IRS for public charity recog-
nition. It may do so by filing a full 
blown Form 1023 Application for 
Recognition of Exemption. Or, the 
charity may use the short cut letter 
application that is available only 
for Canadian charities, the require-
ments for which are laid out in the 
Form 1023 instructions. If the Ca-
nadian charity has not taken either 
of these steps, it will be deemed to 
be a private foundation by the IRS, 
and the U.S. individual will be stuck 
with the lower AGI limitations ap-
plicable to donations to private 
foundations.

The Treaty relief may be useful for 
U.S. individuals who live in Canada 
and who therefore will likely have 
a good deal of Canadian source 
income. But the average U.S. indi-
vidual living in the United States 
does not have significant amounts 
of Canadian source income, and 
therefore will be unable to claim 
a deduction for a contribution di-
rectly to the Canadian charity. The 
U.S. individual may seek out a U.S. 
organization which will in turn 
support the particular Canadian 
charity or mission of the Canadian 
charity. The three most likely op-
tions are “friends of” organizations, 
a donor advised fund, or a private 
foundation.

If the U.S. individual is lucky, he or 
she may be pleasantly surprised to 
discover that the Canadian charity 
has already created a U.S. “friends 
of” organization to facilitate U.S. 
charitable giving. The “friends of” 
organization is a U.S. public charity 
formed for the primary purpose of 
supporting a specific international 
organization. The U.S. individual 
may make contributions to the 
“friends of” organization and take 
a full charitable deduction against 
worldwide income, regardless of 
any sourcing rules (but still sub-
ject to the AGI limitations laid out 
above). The U.S. charity will then 
make grants, from time to time, to 
support the Canadian charity. But 
note that the U.S. “friends of” orga-
nization’s board has total control 
and decision making authority over 
making distributions to the Canadi-
an charity, and the U.S. donor may 
not ear-mark the donation to be di-
rectly distributed to the Canadian 
charity.

If a U.S. “friends of” organization 
does not already exist, the donor 
could approach the Canadian char-
ity about forming the U.S. organiza-
tion. But the costs of forming and 
maintaining the “friends of” orga-
nization only make sense if the Ca-
nadian charity has a broad base of 
support among U.S. donors who 
have committed to make signifi-
cant, on-going charitable gifts.

If a “friends of” organization does 
not exist, the U.S. individual can 
consider making the contribution 
via a donor advised fund. Under 
this option, a U.S. taxpayer would 
create a donor advised fund at a 
U.S. public charity (the Sponsoring 
Organization). The donor advised 
fund would be identified as a seg-
regated account at the Sponsoring 
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Organization, over which the donor 
would retain advisory privileges. 
Because the Sponsoring Organiza-
tion is a U.S. public charity, the U.S. 
individual is credited with having 
made a donation to a U.S. public 
charity, and is entitled to a deduc-
tion against his or her worldwide 
income, subject to the AGI limita-
tions applicable to gifts to public 
charities.

As the advisor to the fund, the do-
nor may request that distributions 
be made from the donor’s segregat-
ed fund to a Canadian charity. The 
Sponsoring Organization would 
conduct the due diligence to ensure 
that the potential Canadian charity 
is in fact a charity that is eligible to 
receive a charitable contribution 
from a U.S. public charity. Assum-
ing the Canadian charity passes the 
due diligence requirements, the 
Sponsoring Organization will gen-
erally accept the request from the 
advisor and make the distribution 
to the Canadian charity. While any 
donor advised fund may make in-
ternational grants, there are some 
Sponsoring Organizations that ca-
ter to international grant-making. 
The U.S. individual may wish to 
seek out one of the Sponsoring 
Organizations with international 
grant-making expertise, as the or-
ganization will be comfortable per-
forming the due diligence on the 
Canadian organization and accept-
ing the advisor’s request to make 
the distribution.

Of course, many good things 
come with a cost, and the Spon-
soring Organization will charge a 
fee for administering the donor 
advised fund, resulting in a small-
er amount of the donation going 
towards the ultimate intended 
charitable purpose. Donors who 

are considering the donor advised 
fund option must also be comfort-
able with the fact that the ability to 
direct a distribution to the intend-
ed charity is advisory only. In order 
for the donation to the Sponsoring 
Organization to be tax deductible, 
the donor may not retain the legal 
right to direct the activities of the 
Sponsoring Organization. Some do-
nors may not be fully comfortable 
with the fact that their rights are 
advisory only, and in that case, a 
donor advised fund is not for them.

A final option to consider for the 
U.S. individual looking to engage 
in Canadian cross-border giving 
is the formation of the taxpayer’s 
own private foundation. The U.S. 
individual would first make a con-
tribution to the private foundation, 
entitling the individual to a chari-
table deduction against his or her 
worldwide income, subject to the 
AGI limitations applicable to gifts 
to private foundations. A private 
foundation may then make grants 
to foreign organizations, if certain 
due diligence requirements are 
fulfilled.

There are legal and accounting 
costs to form a private foundation 
and then to administer the private 
foundation on an ongoing basis. In 
addition, private foundations are 
subject to a unique set of rules 
and excise taxes that are intended 
to prevent self-dealing and other 
situations that are deemed to be 
abusive. In addition to the financial 
costs, the donor will also have to 
expend mental energy to learn and 
understand the private foundation 
rules. These costs mean that the 
private foundation option is best 
suited for individuals who are com-
mitted to large scale, multi-year 
grant making. If an individual is 

looking to make a one-off contri-
bution to a Canadian charity, the 
donor advised fund option will 
likely be a better fit, assuming a 
U.S. “friends of” organization is not 
available.

While the U.S.-Canada Income 
Tax Treaty does offer some relief 
for U.S. individuals seeking a chari-
table income tax deduction for a 
contribution to a Canadian charity, 
the relief is often of limited utility. 
Many U.S. taxpayers seeking to de-
duct a contribution to a Canadian 
charity will only be left with the 
option of donating to a U.S. charity 
that engages in international grant-
making, which may result in addi-
tional costs and complications to 
the donation. However, if the con-
tribution is large enough, the addi-
tional effort to secure the donation 
may be well worth it.
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