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LABOR AND EMPLOYMENT PRACTICE

Glen P. Doherty, Esq.
Hodgson Russ LLP
gdoherty@hodgsonruss.com

The last newsletter of the year pres-
ents the perfect opportunity to update 
our members with respect to their up-
coming obligations as employers. Al-
though this article will focus on year-end 
changes, discussion will also be made 
of New York’s sexual harassment pre-
vention training requirement, due to the 
fact that certain additional requirements 
went into effect on August 12, 2019 – 
requirements that may have been over-
looked by many law firms.

Employment Contracts and 
Information Disclosure

Beginning on January 1, 2020, em-
ployment contracts that limit an employ-
ee from disclosing information related 
to a future claim of discrimination or 
harassment must provide that the em-
ployee is not prohibited from speaking 
with law enforcement, the U.S. Equal 
Employment Opportunity Commission, 
the NYS Division of Human Rights, any 
local human rights commission, or a 
lawyer hired by the employee. 

New York State Minimum Wage

Most minimum wage rates increase 
on December 31, 2019. Workers in New 
York City employed by businesses with 
11 or more employees shall be paid a 
minimum wage rate of $15.00 per hour 
(same as December 31, 2018 rate). 
Workers in New York City employed by 
businesses with 10 employees or fewer 

shall be paid a minimum wage rate of 
$15.00 per hour (up from $13.50). Work-
ers in Nassau, Suffolk, or Westchester 
Counties shall be paid a minimum wage 
rate of $13.00 per hour (up from $12.00). 
Workers in the rest of the State shall be 
paid a minimum wage rate of $11.80 per 
hour (up from $11.10).

Minimum Salary Levels for Exempt 
Employees

Effective December 31, 2019, em-
ployees who are exempt from overtime 
under the executive and administrative 
exemptions1 must receive a certain min-
imum salary to retain their exempt status. 
The minimum salary for such exempt 
employees working in New York City for 
employers with 11 or more employees is 
$1,125.00 per week (same as December 
31, 2018 threshold). Exempt employees 
working in New York City for employ-
ers with 10 or fewer employees shall 
be paid a minimum salary of $1,125.00 
per week (up from $1,012.50). Exempt 
employees working in Nassau, Suffolk, 
or Westchester Counties shall be paid 
a minimum salary of $975.00 per week 
(up from $900.00). Exempt employees 
working in the rest of the State shall be 
paid a minimum salary of $885.00 (up 
from $832.00).

Sexual Harassment Prevention 
Training

Since October 9, 2018, employers 

1 New York has declined to establish a salary threshold 
for professional employees. 

have been required to establish a sex-
ual harassment prevention policy and 
provide annual sexual harassment pre-
vention training. The deadline for com-
pletion of training was October 9, 2019. 
For law firms that missed this training 
requirement or only recently conduct-
ed such training, it is significant to note 
that, effective August 12, 2019, em-
ployers have been required to provide 
employees with a notice containing the 
“employer’s sexual harassment preven-
tion policy and the information present-
ed at such employer’s sexual harass-
ment prevention training program” (in 
English and in the primary language of 
the employee) upon hire and at every 
annual sexual harassment prevention 
training program. 

*  *  *  *  *

Be well in 2020! ●

SURROGATE’S COURT PROCEEDINGS AND ISSUES

An Insiders’ View
Hon. Stacy L. Pettit, Surrogate 
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UNIFORM RULES FOR 
SURROGATE’S COURT, PART 1: 
Rules Applying to Probates and 
Administrations

In addition to the SCPA, EPTL, appli-
cable provisions of the CPLR and case 
law, a trusts and estates attorney needs 
to be aware of, and comply with, the pro-
visions of the Uniform Rules for Surro-
gate’s Court (22 NYCRR part 207), which 
are applicable to proceedings in all Sur-
rogate’s Courts in New York State (see 
Uniform Rules for Sur Ct [22 NYCRR] § 
207.1). These rules, from § 207.1 through 
§ 207.64, contain important directions 
related to electronic filings, accountings, 
adoptions, contested probates, and fil-
ings of assignments and powers of attor-
ney, among other things. This first article 
on this topic will discuss selected uniform 
rules applying to uncontested probate 
and administration proceedings. Later 
articles will highlight other uniform rules.

§ 207.15. Death Certificates

Subsection (b) of this rule provides that 
“[a] death certificate shall be filed upon an 
application for letters testamentary, letters 
of administration or voluntary administra-
tion. Alternate evidence of death may be 
accepted in the discretion of the court.” It 
should be noted that only in rare circum-
stances would a court accept alternate 
proof of death, such as a published obitu-
ary. In general, a certified copy of a death 
certificate is required. When a petitioner 
is unable to obtain a death certificate for 
a required filing, an order of the court may 
be obtained to get a copy from Vital Re-
cords (see requirements to get a death 
certificate: https://www.health.ny.gov/vi-
tal_records/death.htm).

§ 207.16. Petitions for Probate 
and Administration; Proof of 
Distribution; Family Tree

This important rule explains, in sub-
section (a), that all petitions for probate 
or administration shall:

affidavit of a person having knowledge 
of the contents thereof.” 

Example: Decedent’s distributees are 
three nieces and nephews. In the ab-
sence of a family tree, the petition might 
state the distributees as 1) Mary Smith, 
daughter of John Smith, predeceased 
brother of decedent, 2) Joe Smith, son 
of John Smith, predeceased brother of 
decedent, and 3) Robert Jones, son of 
Roberta Jones, predeceased sister of 
decedent. In order to satisfy the court that 
all distributees have been listed, it is rec-
ommended that the petition or family tree 
makes it clear that (using our example 
case) decedent had no surviving spouse, 
children or issue of predeceased chil-
dren, parents or siblings. Any other sib-
lings who may have predeceased without 
issue should also be listed.

“If the petitioner alleges that the dece-
dent was survived by no distributee or 
only one distributee, or where the rela-
tionship of distributees to the decedent 
is grandparents, aunts, uncles, first 
cousins or first cousins once removed, 
proof must be submitted with the peti-
tion to establish:

(1) how each such distributee is relat-
ed to the decedent; and

(2) that no other persons of the same or 
a nearer degree of relationship survived 
the decedent” (22 NYCRR 207.16 [c]).

In the cases set forth in subsection (c), 
“the proof submitted . . . must be by an 
affidavit or testimony of a disinterested 
person. . . . The proof shall include as an 
exhibit a family tree table or diagram, ex-
cept no such table or diagram shall be 
required if the distributee is the spouse 
or only child of the decedent” (22 NY-
CRR 207.16 [c] [emphasis added]). If 
it alleged that “only one distributee sur-
vived the decedent, proof may not be 
given by the spouse or children of the 
distributee” (22 NYCRR 207.16 [c]). 

If the petitioner alleges that there are 
unknown distributees, subsection (d) of 

“(1) contain the information required 
by SCPA 304; and

(2) contain an estimate of the gross 
(emphasis added) estate of the dece-
dent passing by will or intestacy, sep-
arately showing the values of personal 
and real property, gross rents for a peri-
od of 18 months and information about 
any cause of action for personal injury 
or wrongful death; and

(3) indicate whether any distributee 
is a non-marital child or the issue of a 
non-marital person under EPTL 4-1.2 (a) 
(1) or (a) (2).”

Asset Valuation
As set forth in paragraph (2), the 

gross date of death value of an asset 
must be reported on the petition. Very 
often, however, a petition will list the 
value of real estate, net of any encum-
brances resulting in a lower filing fee. In 
this case, the court will likely ask for an 
amended petition that reflects the date 
of death gross value of the property and 
will ask for any increased fee before is-
suing letters.

Proof of Distributees
In certain circumstances, the petition 

must be accompanied by a family tree 
or contain additional explanatory infor-
mation. Subsection (b) of § 207.16 states 
that “[w]henever, in a petition for probate 
or administration, a party upon whom the 
service of process is required is a dis-
tributee whose relationship to decedent 
is derived through another person who is 
deceased, the petition must either:

(1) show the relationship of the distrib-
utee to decedent and the name and re-
lationship of each person through whom 
such distributee claims to be related to 
decedent; or

(2) have annexed a family tree table 
or diagram showing the name, relation-
ship and date of death of each person 
through whom such distributee claims 
to be related to the decedent, which ta-
ble or diagram shall be supported by an 


