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What types of restrictive 
covenants apply in the context 
of employment, and what are the 

differences that distinguish them?

SCOTT PATON: There are three principal 
types of restrictive covenants in the con-
text of an employer/employee relationship. 
The first is most commonly known as a 
covenant not to compete, or a non-com-
pete agreement. The second is a non-solic-
itation covenant. The third is a confidenti-
ality agreement.

CHRIS MASSARONI: A covenant not to 
compete generally restricts an employee 
from leaving his or her place of employ-
ment and then moving on to a competitive 
employer and working for that employer. 
This type of covenant generally provides a 
broad restriction against competition. 

A non-solicitation covenant is more 
limited. It precludes an employee from 
leaving and then encouraging clients or 
customers of the employer to also leave 
and follow him or her to the next place 
of employment. So here, the restriction is 
limited to communications with the com-
pany’s existing clients or customers, not 
with potential customers at large.

A confidentiality agreement sim-

ply protects the trade secrets and pro-
prietary information of the employer. It 
is very often in place during the term of 
employment, such that the employee is 
restricted from using confidential compa-
ny information for his or her benefit, or 
for the benefit of another. And it general-
ly extends well beyond the termination of 
the employment.

Are these agreements 
enforceable? And what does 
that enforceability look like?

GLEN DOHERTY: Assuming an appropriate 
industry and an appropriate individual, if 
properly drafted, a restrictive covenant is 
fully enforceable. To be fully enforceable, 
a restrictive covenant must be drawn so as 
to be no broader than necessary to pro-
tect the employer’s legitimate interests. It 
can include the protection of client good-
will, protection against competition by an 
employee in possession of unique skills, 
or the preservation of confidential infor-
mation that, if disclosed, would render the 
employer at a competitive disadvantage.

The covenant must also be reasonable in 
geographic scope and duration. For exam-
ple, it can’t say “no competition within 
10,000 miles and for the next 10 years.” It 

needs to be reasonable in geographic scope 
and duration. This analysis often takes into 
consideration the nature of the employer’s 
business and the duration of the employ-
ment relationship, and finally, the area or 
function in which the employee worked.

Are there past examples you 
can share without giving us 
company names or employee 

names, where there was a win in court, 
and one where it didn’t turn out so well 
in court?

PATON: The areas of industry that the cov-
enants impact are virtually limitless. For 
example, we’ve litigated cases enforc-
ing restrictive covenants in the context of 
landscaping companies and hair salons. 
On the other end of the spectrum, we’ve 
handled cases involving neurosurgeons 
and sophisticated, learned professionals 
whose skills truly are unique. And every-
thing in between.

MASSARONI: The circumstances where we 
see these restrictive covenants are more 
often circumstances where the employee 
is in a sales capacity or a customer rela-
tions service capacity. We see this with 
insurance agents and brokers quite often, 
and have had success on both sides of the 
claims.

PATON: One of the reasons we see these 
agreements in these industries is because 
the employee is interacting directly with 
a customer on behalf of his employer. The 
employee is being paid to build trust with 
that customer and to promote customer 
loyalty. That’s goodwill. If the employer 
introduces that salesperson to a client, and 
pays the employee to develop that relation-
ship, the employer has a legitimate interest 
in protecting that goodwill.

What industries typically use non-solicitation agreements? Are they 

enforceable? Why have restrictive covenants become more popular? Law firm 

Hodgson Russ and the Albany Business Review hosted a discussion to answer 

these questions and more. Cindy Applebaum, market president and publisher 

of the Albany Business Review, moderated the discussion.
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When people leave one company 
to move on to another, is there 
an obligation for them to say, “I 

walk away having a non-compete clause 
in place?”

PATON: It is obviously best practice to be 
fully transparent with a potential employ-
er, and to disclose the existence of the cove-
nant. The new employer needs to have coun-
cil review it and give advice about whether 
it’s enforceable, and whether it’s a fight 
worth having. More often than not, if it’s a 
qualified individual, it’s worth the invest-
ment in litigating the issue. 

If the employee is not transparent, bad 
things can happen. We’ve seen instances 
where the individual does not disclose to 
the prospective employer the existence of a 
restrictive covenant. No employer wants to 
learn of a covenant after its employee has 
been sued, and an injunction is issued, pre-
venting the individual from working with 
the new employer.

MASSARONI: It is best practice for the 
new employer to inquire because the new 
employer will be one of the targets of any 
claim by the former employer. 

Can we dig a bit deeper into non-
solicitation agreements?

DOHERTY: A non-solicitation agreement is 
directed at the specific behavior of a depart-
ing employee. The non-solicitation would 
say something like, “Do not approach. Do 
not solicit. Do not accept work from the 
same exact customers that the company put 
you in touch with when you were employed 
by the company.” 

PATON: Oftentimes, employers are tempted 
to go further than they really should. They’ll 
put into place a non-solicit agreement that 

prohibits the employee from soliciting any-
one who has ever been a client or custom-
er of the employer – without regard as to 
whether the employee had any contact with 
the customer.

The problem with that is, if the depart-
ing employee only was exposed to, say 
ten of the employer’s 100 accounts, that 
employee can only benefit from the good-
will of the employer for those ten. A prop-
erly drafted non-solicitation clause would 
tie the restriction to those accounts with 
whom the employee had meaningful con-
tact. Because again, the employer has a legit-
imate interest in protecting the goodwill 
that it created through its investment of time 
and resources. Non-solicitation agreements 
can be incredibly effective and completely 
enforceable. They just have to be drawn the 
right way.

What industries would typically 
use non-solicitation agreements?

MASSARONI: Anyone who has customer 
contact could legitimately be bound by a 
non-solicitation agreement.
 
PATON: The contrast between non-solicits 
and non-competes would be this: Let’s take 
the example of a neurosurgeon. A non-solic-
itation covenant for a neurosurgeon doesn’t 
really make a lot of sense because a neuro-
surgeon is not out there ringing doorbells. 
But the skills of a neurosurgeon are unique, 
and in this context non-competes are effec-
tive and enforceable.  The more unique the 
professional, the more likely that profes-
sional can be bound by a non-compete.

A non-solicitation covenant affects any-
one in a profession or trade that has custom-
er contact. It could be a sales professional or 
a design engineer or an IT professional. They 
might not have had face-to-face interaction 
with the customer, but they know that cus-

tomer’s needs. They were allowed to learn 
inside information about that particular cli-
ent or customer. Even though that person 
was not in a sales capacity, if that person 
goes to a competitor, that competitor is at 
an advantage by knowing how to best win 
that client over because the employee was 
exposed to that confidential information.

These concepts overlap and tie together. 
That’s a classic instance of where a non-so-
licit agreement doesn’t need to be limited to 
a sales professional. Anyone who has gained 
inside information, for lack of a better term, 
concerning a client or customer can be insu-
lated from soliciting the patronage of that 
client or customer.

What more can you tell us about 
confidentiality agreements and 
the obligations surrounding 
them?

MASSARONI: Confidentiality agreements 
are extremely common. They’re used for 
persons who are going to be in a position 
where they will have access to important 
company information. They are a reminder 
to the incoming employee that he or she is 
going to have access to information that is 
extremely important to the company, and 
that it must be preserved in that fashion.

We have had cases where employees 
have been disloyal during the term of their 
employment and sought to engage in side 
deals, if you will, for their own personal 
benefit. Or, they have diverted confidential 
information in order to set up competing 
businesses as part of a plan to leave. This is 
engaging in competition with the company.

Many people don’t recognize this, but the 
law implies a confidentiality requirement. 
Even in the absence of an executed confi-
dentiality agreement between employer and 
employee, the employee nonetheless has a 
common law obligation to honor, respect 
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and adhere to the confidentiality require-
ments of the company, and to not use com-
pany information for his or her own benefit, 
or that of someone else.

DOHERTY: I often see a misuse of confiden-
tiality agreements. Some employers use 
“form” agreements – agreements that are 
largely inapplicable and/or actually detract 
from that which already exists under com-
mon law (without an agreement). Confi-
dentiality agreements must be tailored to 
the specific business and specific employee.

One quick example to hit my desk in the 
last 90 days: A client gives me a confidenti-
ality agreement that it has historically asked 
employees to sign. I look at the agreement 
and see that it spends more than a half page 
describing the obligation to keep confiden-
tial patient information, patient lists, patient 
billing, and everything else related to HIPAA. 
The only problem: this was a manufactur-
ing client that had no relation to the prac-
tice of medicine or the treatment of patients. 
The point is that employers need to be smart 
when they’re using these agreements. Stay 
off the internet. Get one that works for your 
company and get one that doesn’t take away 
that which is provided under common law.

MASSARONI: Another interesting thing we 
see on these confidentiality agreements is 
the issue of what is and what isn’t confiden-
tial, what is and what isn’t protected. The 
employer can seek to enforce and protect 

legitimate interests, and seek to enforce and 
protect against the disclosure of their trade 
secrets and confidential information.

PATON:  When you have a true trade secret, 
the recipe for Coca-Cola, for example, clear-
ly that’s protectable. But then where does 
it end? A classic example that’s somewhat 
outdated are the names in a phone book. 
That’s public information. If you’ve got a 
customer list created from the names of 
folks who live in zip code 12207, that’s not 
protectable. That’s public information. On 
the other hand, if that information is then 
re-sorted or re-organized in a way that is 
tied to consumer preferences, income or 
other variables, that generic public list now 
becomes proprietary. It becomes protect-
able because it results from the employer’s 
investment of resources to make that which 
used to be public and available, into some-
thing more private and protectable.

What about email addresses? Are 
they considered confidential?

MASSARONI: It depends on the type of infor-
mation. With the power of the internet, it 
is very easy to find out where people live. 
You can do a search for tax records in var-
ious counties, deed records and whatnot. 
Therefore names and addresses are pub-
licly available, and telephone numbers are 
also generally available. However, an email 
address quite often is generated and assigned 

by the employer. That’s not necessarily pub-
lic information, unless you go on the web-
site for your employer and it has everybody’s 
email address. But if it’s a Gmail address that 
someone created on their own, that’s not 
going to be publicly available. If an employee 
obtained that private email address through 
the employer’s efforts, the employer has a 
right to declare it confidential and prohibit 
the employee from using it in competition.

Do employees typically receive 
anything for agreeing to such 
restrictions? 

DOHERTY: In New York, every agreement 
must be supported by consideration (i.e., 
something of value). But in New York, a con-
fidentiality agreement, a non-solicitation 
agreement or a restrictive covenant agree-
ment can be supported by the continuing of 
employment. Continued employment will 
be the consideration given to the employees.

PATON: Often times you see, for example, 
stock option agreements, additional remu-
neration, bonuses and the like as entice-
ments to get employees to agree to some of 
these restrictions. But it’s not necessary.

Are there downsides to these 
agreements?

DOHERTY: Not if they’re done correctly. 
Employees, especially at the executive level, 
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expect to enter into a non-compete, non-so-
licitation and/or confidentiality agreement. 
Upon separation, it is the employer’s choice 
as to whether it wishes to seek employment. 

MASSARONI: The primary downside to a 
non-compete is not based on a legal issue, 
but a recruiting issue. If an applicant or 
a new employee learned that he or she is 
going to be bound by an onerous post-em-
ployment covenant at employer ‘A’ but not at 
employer ‘B’, all else being equal, that appli-
cant might choose to work with employer 
‘B’. Therefore, companies should be sensi-
tive to the scope of these covenants.

PATON: If the covenant is not drafted prop-
erly, that can be a downside. Let’s say you 
employ 500 individuals and every one of 
them signs the same boiler-plate restric-
tive covenant. If one employee leaves, lit-
igates and establishes that the covenant is 
not enforceable, the remaining set of your 
employees would be better positioned to 
seek employment elsewhere. So, if you’re 
going to use these things, make sure they’re 
done right.

If an employee resigns, what can 
an employer realistically expect 
to achieve from these types of 
covenants?

PATON: It depends on the type of covenant, 
and more often than not it depends on the 
circumstances that surround the employ-
ee’s termination. Often times, the depart-
ing employee decides to use the company 
email account to send information to his or 
her personal account. That’s inappropriate 
if what’s being emailed is proprietary to the 
employer.

If that occurs, the employer is going to 
find out. When there’s that type of miscon-
duct, an employer is more likely than not 
to react by seeking an immediate injunc-
tion in the form of a Temporary Restrain-
ing Order, and to litigate in order to protect 
against the misappropriation of confidential 
information.

PATON: In Albany County, these cases are 
typically assigned to the commercial divi-
sion judge, who is very well versed in the 
enforceability of restrictive covenants. An 
employer can reasonably expect to get some 
protection from a covenant that’s drawn 
properly, especially when the employee 
commits some degree of misconduct.

MASSARONI: Most employees do the right 
thing. They understand what they’ve signed. 
These agreements guide the employee in 
what he or she is going to do in the future. 
If they have made a promise not to solicit 
the customers that they were introduced to 
at the employer, and they follow the agree-
ment, life is great. There’s a large benefit 
outside of litigation in having a very well 
drafted, specific, narrow agreement that 
employees are prepared to follow. This can 
be a powerful deterrent to unlawful actions 
by the employee. That’s a great benefit with-
out litigation.

Is it cost effective for an employer 
to sue to enforce a covenant?

MASSARONI: We look at these on a case-by-
case basis. We spend a lot of time counsel-
ing the client as to whether litigation may or 
may not be worth it. Assuming there is an 
enforceable document, and assuming there 
are pretty obvious signs of misbehavior by 
the employee, the employer must weighs the 
projected loss of business that could result 
if the employee is left unchecked.

Another analysis that employers go 
through is, “OK, this is one of 45 salespeo-
ple and it’s the first one to engage in this 
kind of misconduct. Do I need to demon-
strate to my employees that I’m going to 
protect my business by pursuing this one 
employee?” Sometimes there’s value out-
side of the specific situation of deterring 
unfair competition. 

Why have these types of 
covenants become more 
common?

MASSARONI: Employers want to pro-
tect their investments. Employers have 
two important assets. One is their skilled 
employees and the other is its customers. We 
see more of these covenants, or at least an 
effort to use these covenants, to protect and 
preserve both their employment base and 
their customer base. As this economy gets 
more competitive, we’re going to see more 
employers trying to protect those interests.

Are you seeing any new trends 
regarding covenants? 

DOHERTY: I’ve often seen a misuse of cov-
enants. Employers get a document from a 
non-employment lawyer, off the web or 
from a trade association, and it is used to 
tie up very low-skilled, low-threat employ-
ees. It’s a misuse. They’re probably not 
enforceable in the first instance, but they’re 
out there, and I often see letters threaten-
ing enforcement of a document that is not 
enforceable.

Every year there is some sort of legisla-
tive activity to address the overuse of restric-
tive covenants. My prediction is that New 
York will pass legislation in the near future 
that deems such agreements unenforceable 

against those making “X” or less.

Any final thoughts about areas we 
haven’t touched on?

PATON: It’s going to be interesting in the 
coming months to see the ripple effects 
of the coronavirus pandemic on our local 
and national economies. It’s reasonable to 
expect that at the end of this process, there’s 
likely to be increased employee mobility. Not 
only will there be layoffs and downsizing, 
but employees may decide to pursue new 
employment. The grass always appears 
greener somewhere else, and employees 
may want to seek opportunities to make 
more in salary and have less in the stock 
market, or get into a new employment situ-
ation with better health benefits.  

This crisis is going to result in employ-
ees looking elsewhere, and for employers 
to more aggressively recruit talented folks. 
That, I think is going to feed into increased, 
or at least continued prevalence of these 
non-compete, non-solicit and confidenti-
ality agreements.

DOHERTY: Employers need to be intelli-
gent about the use of restrictive covenants, 
non-solicitation agreements, and confiden-
tiality agreements. Employers need to spe-
cifically tether them to the employee or the 
employee group at issue. How often do we 
see that 500 employees of a business have 
signed the same agreement? Not everybody 
has a pressure point and imposes a threat 
of unfair competition. Employers need to 
spend the time to tailor these documents to 
the specific situation and not overuse them. 

MASSARONI: Non-compete agreements 
are an important part of the arsenal that all 
employers must use in protecting compa-
ny assets. These agreements have become 
more important, in part, because courts 
have enforced them when done correctly. 
Employers must be proactive about address-
ing their concerns up front, and then pro-
active if a disloyal employee leaves the 
company in a bad way, such as attacking or 
pursuing the customer base, or taking con-
fidential information with them. 

TRANSCRIPT LIGHTLY 
EDITED FOR SPACE AND 
CLARITY.
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Industry Roundtable 
is an ongoing series 
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business leaders 
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