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Disclaimer

This presentation is intended for general informational purposes only and does not constitute legal advice or legal opinion on any specific facts or 
circumstances. Information contained in this presentation may not be appropriate to your particular facts or situation. You should not act upon the 
information in this presentation without consulting Hodgson Russ LLP or other professional advisors about your particular situation. 

No attorney-client relationship with Hodgson Russ LLP is established by viewing this presentation. Hodgson Russ LLP makes no representations 
as to the accuracy or completeness of any information in this presentation, and the opinions expressed in this presentation are the opinions of 
the individual authors and may not reflect the opinions of the firm or any individual attorney. 

All copyrightable text and graphics, the selection, arrangement, and presentation of these materials (including information in the public domain), 
are © Hodgson Russ LLP. All rights reserved. Permission is granted to download and print these materials for the purpose of viewing, reading, 
and retaining for reference. Any other copying, distribution, retransmission, or modification of these materials, whether in electronic or hard copy 
form, without the express prior written permission of Hodgson Russ LLP, is strictly prohibited.
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Topics to Discuss

– Lay of the Land: Recent Events in the Empire 
State

– Residency 101: Domicile 

– Residency 101: Statutory Residency 

– Nonresident Income Allocation (Sourcing)

– Residency Case Studies

– Estate Planning Considerations

– Audits: New Initiatives & Best Practices
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Section 1: Lay of the Land
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2024 Migration Map
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Exodus of High-Earning NYC Residents

– The NYC Independent Budget Office (IBO) released some startling figures in early December 2022. 
See: https://www.thecity.nyc/economy/2022/12/6/23497265/nyc-tax-data-high-earners-drop-2020. 

– The analysis revealed: 
– The number of New Yorkers making between $150,000 and $750,000 declined by almost 6% between 

2019 and 2020
– The number of those making more than $750,000 dropped by almost 10%. 

– The 41,000 filers in the top 1% pay just over 40% of all income taxes. 

– The 450,000 in the top 10% contribute almost exactly two-thirds of the city’s income tax revenue. 

– The remaining 3.3 million taxpayers pay the final third.
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Section 1: Lay of the Land

– Why do we care?
– The “One” Thing
– Nonresidents still pay tax on sourced income

– 7 states still impose an estate or inheritance tax

– Estate/Inheritance Taxes
– Most States’ Top Rate: approximately 16%
– Some go up to 20%
– Local taxes – e.g., NYC – all or nothing!
– NY: no portability, 2025 “cliff” after $7,518,000, No gift tax, but….

– Residency is getting nasty: Whistleblower/Fraud Lawsuits - https://www.cnbc.com/2024/06/03/bitcoin-
billionaire-michael-saylor-settles-dc-tax-fraud-case-for-40-million.html. 
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Section 1: Lay of the Land

– Two Tests for Residency

– The Domicile Test

– The Statutory Residency Test
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Section 2 – Domicile 
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Section 2 – Domicile

– Definition: permanent, primary home 
–  Not 6 months and a day!

–  Subjective test: where is “home”

– Important: time patterns, housing, business ties, kids’ school

– Not so much: driver’s license, voter registration, cemetery plots…



Section 2 – Domicile 

– Burden of Proof: “Clear and Convincing”

– Looking for a “Lifestyle Change”

– Examples:
– Retirement
– Upsizing and Downsizing
– Health Issues

– You do not want to be a typical “snowbird” filing a  change of residence 
for the first time!

–  Beware the “CREEPING DOMICILE”!!!! 
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The 5 Domicile Factors
Domicile Factor Factual Considerations

Home  Size, value, nature of use
 Historical ties
 Upsize/downsize/renovations
 Community connections?

Business  Active role in day-to-day management (business owner)
 Primary office location (employee)
 Retirement/sale of business/other change

Time  Much more time needed in new place, 2-to-1?
 Changes in patterns
 Quantity v. quality

Near and Dear  The “teddy bear” test—move stuff of value
 Moving records
 Insurance records

Family  Focus on spouse/minor kids
 School factor is huge
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Section 2 – Domicile 

– The OTHER Factors: the three-legged table
– Mailing address for bills, financial records, etc.
– FL Homestead/domicile declaration
– Safe deposit box
– Vehicle registrations
– Registering to vote
– Driver’s license
– Telephone service
– Citations in legal documents (wills, contracts, etc.)

– Best Offense is a Good Defense

– Planning Considerations
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Special Safe Harbor Tests 
(NY & Certain Other Northeastern States)

450 out of 548 days in foreign country for taxpayer
Less than 90 days in NY for taxpayer AND spouse-kids
 “Short-period” limitation for taxpayer:
Total # of days in short period x 90 days = # of NY allowed

548
Perfect option when a foreign-country “landing” is a problem
Watch out for residency status in foreign country!

548-Day 
Rule

No Permanent Place of Abode (“PPA”) in NY; PPA somewhere else; 30 
days or less in NY = nonresident for that tax year

30-Day Rule 
– calendar-

year test
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Section 2 – Domicile 

– Bringing it “Home”

– It’s all about “intent”

– What’s the most Important Factor?

– Focus on Big Picture and Lifestyle Factors

– Tell a compelling story
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Section 3 – Statutory Residency
General Concept:  Your home’s somewhere else, but you’re here enough to be taxed as a resident! 
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Section 3 – Statutory Residency

– The Statutory Residency Test: 2 Components

–  At Least 184 Days

 AND

–  A Permanent Place of Abode (“PPA”)
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Section 3 – Statutory Residency 

– Factor #1: Day Count
– A “day” in a state: a minute is a day
– Two exceptions: e.g., travel & medical
– Burden of Proof: the importance of record keeping

– Must prove the negative
– Recordkeeping (cell phone, MONAEO app, etc.)
– Be careful of crazy audit positions re: apps!  

– Use of testimony/statements – do you really know where you were on a specific day 3 years ago?  

– Careful of other “statutory” tests: non-temporary/transitory purpose states
– Similar concept: you can be a resident even if domicile is somewhere else
– CA, IL, AZ, HI
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Section 3 – Statutory Residency 
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Section 3 – Statutory Residency 
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Section 3 – Statutory Residency

– Factor #2:  A “Permanent Place of Abode” (PPA) 
– Structuring Really Doesn’t Matter!  
– The “10-month” Rule
– Habitability Issues

– The Knight Case
– The Girlfriend Apartment and the Company Apartment

– The Gaied Case
– Punishing the Dutiful Son.

– The Obus Case
– The State Finally Gets Vacation Homes Correct! 
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Section 4 – Nonresident Income Allocation
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Section 4 – Nonresident Allocation

– Understanding State Sourcing - Nonresidents still pay tax on “sourced” income
– Wages for services performed in-state

– More day-counting rules
– Careful of remote-work rules
– Deferred compensation - IRC 457A, Nonqualified Deferred Compensation

– Gains from the sale of in-state properties

– Flow-through Business Income
– NY partnerships and proprietorships: three-factor formula

– If office and employees in NY, will be close to 100% sourcing (especially for service receipts)
– NY S corps: single factor apportionment
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Section 4 – Nonresident Allocation

– Understanding State Sourcing: nonresidents do not pay tax on “un-sourced” income
– Investment Income

– Interest, dividends, capital gains, etc.

– Carried Interest
– Treated as intangible
– Not taxable to nonresident

– Gain on Sale of Businesses
– Stock Sale = generally not taxable to nonresident

– Careful of 338(h)(10) deals (See TSB-M-10(10)I).
– Careful of distributed installment obligations to nonresident S corp shareholders in liquidation under IRC § 453(h)(1)(A) (See TSB-M-10(10)I)
– Special NY rule on sale of partnership interest under IRC § 1060 (TSB-M-18(2)I)
– Sale of interests in an entity owning NY real property if NY real property is more than 50% of assets (See Tax Law § 632(b)(1)(A)(1).

– Asset Sale
– Taxed based on entity apportionment percentage
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Section 4 – Nonresident Allocation - Choice of Entity Matters

25

C Corporations S Corporations Partnerships, LLCs, Etc.

NEW YORK STATE

Apportionment Formula Single sales factor Single sales factor Three factor formula (gross income, 
property, payroll)

Sourcing of Service Receipts Market-based sourcing Market-based sourcing Office where sale was negotiated or 
consummated / agent is based

Sourcing of Tangible Personal 
Property Receipts Destination Destination Origination

MTA SURCHARGE

Apportionment Formula Three factor formula (gross 
income, property, payroll) N/A N/A

Sourcing of Service Receipts Market-based sourcing N/A N/A

Sourcing of Tangible Personal 
Property Receipts Destination N/A N/A

NEW YORK CITY

Apportionment Formula Single sales factor Single sales factor Single sales factor

Sourcing of Service Receipts Market-based sourcing Place of performance Place of performance

Sourcing of Tangible Personal 
Property Receipts Destination Destination Destination
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Section 4 – Nonresident Allocation

– NY’s Convenience Rule
– In general, if the employee works from home for their own convenience, broadly defined, the workdays at

home will be treated as days worked at their assigned work location.
– Applications:

– Nonresident income allocation
– Withholding
– Resident credits
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Section 4 – Nonresident Allocation

– NY’s Convenience Rule
– 6 states (CT, DE, NE, NJ, NY, PA) have some form of a “Convenience Rule.”
– Nuances:

– CT’s and NJ’s rule only applies if the other state is a “Convenience State.”
– NJ’s rule is brand new (July 1, 2023) and only applies to AR, DE, NE, and NY.  It does not apply to PA due to a

reciprocity agreement, and it does not apply to CT because that state’s rule only applies if the other state imposes a
general convenience rule.  See: https://www.state.nj.us/treasury/taxation/newlegislation2023.shtml.

– Several states  (GA, MA, ME, MS, NE, NY, PA, RI, SC) issued guidance or temporary legislation during pandemic
requiring that days worked at home continue to be treated as if worked the employee’s regular place of work.

– New NY Case Law – A New Convenience Test??  See Matter of Bryant, DTA No. 830818 (sept. 12, 2024).
https://www.dta.ny.gov/pdf/determinations/830818.det.pdf.
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Section 4 – Nonresident Allocation

– Option #1: Assign to Non-NY Office
– But be careful that this assignment is real! (see next slides)
– Should be used regularly, paid for by employer, etc.

– Option #2: Bona-Fide Home Office
– TSB-M Factors

– Option #3: No NY Workdays
– Year-by-year test - Hayes v. State Tax Comm., 401 N.Y.S.2d 876 (N.Y. App. Div. 1978): Nonresident, who under his 

agreement to provide consultant services could have been required to work in New York but who did not work in New York 
at all, was not subject to New York state personal income tax liability no matter for whose convenience or necessity he 
performed the work. See also, Matter of Unterweiser (Tax Appeals Tribunal, July 31, 2003); Matter of Gleason v State Tax 
Commn., 76 AD2d 1035, 1036 (3d Dept. 1980); Matter of Linsley v Gallman, 38 AD2d 367, 369 (3d Dept. 1972), affd 33 
NY2d 863 (1973).

– Even a few New York workdays, probably too many (See Matter of Huckaby)
– Should be in writing (employee told that they are not required to come to the NY office and employee indicates that they 

are not planning to come to NY during the calendar year)
– Should be documented (for withholding purposes, T&E should reflect that no travel to NY)
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Section 4 – Nonresident Allocation

– No written guidance as to what constitutes an individual’s primary office.

– On Audit, NY has looked at facts, such as:
– Office that individual visits more than any other
– Where is employee’s administrative support?
– Where does the employee’s supervisor, managers, or “team” sit?
– Does the employee still have designated office space in NY?
– What do employer HR records designate as primary office?

– There must be evidence other than geographical proximity to reassign an employee to another 
office.
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Section 4 – Nonresident Allocation
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Section 5 – Case Studies and Real Life Scenarios
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– Taxpayer resides in Nassau County with spouse and child (high school senior); family owns pied-a-
terre in New York City.

– Taxpayer accepts job offer in Washington State.

– Family sells Long Island home; move personal belongings to Washington State.

– Taxpayer spouse and daughter relocate to New York City apartment; daughter finishes high school
in New York City. Taxpayer resides in Washington State but visits New York City regularly.

– Following graduation, taxpayer spouse relocates to Washington State.

– One year after move, family tragedy forces taxpayer and spouse to leave Washington State and
move to New York City.

– ISSUE: Where did the taxpayer land?

Client #1: Leave and LAND?
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Client #2: Off to FL – For Good

– Facts:
– Taxpayer was a NYC domiciliary and lived there with her husband and kids.
– She runs a small hedge fund that was based in NYC.  
– Receives management fee income plus a big carry.
– Taxpayer and her family went to Florida during the early stages of pandemic.  
– Shortly after, they decided they’re “done” with NYC and planned a move to Florida.
– She got a rental in Florida that started 7/1/2023 and she started spending time there, but her husband and 

kids didn’t move until September 2023.
– They sold NYC apartment and terminated NYC office in late-2023/early 2024.

– Issues:
– A real “leave” and “land.”
– Timing of move: July 2023, September 2023, later?
– Part-year residency?  Accrual?
– Anti-Sobotka rule and 2023 statutory day count?

© HODGSON RUSS LLP  /  PROPRIETARY & CONFIDENTIAL



Client #3: Accelerating Retirement

– Facts
– Taxpayers are mostly retired and have been “snowbirds” for several years—living in New York (or NJ, or

CT, etc.) for 8 months and in Florida for 4 months.
– Big home in Westchester and their adult children and grandchildren live in New York.
– In 2023, they spent many more days in Florida than NYS for the first time.
– Question is: do they give Florida residency a go?

– Issues
– How many more FL days in 2023—6 months and a day?  190 v. 160?  8 months v. 4 months?
– Continuing patterns of time in 2024 and later?
– Picking the right date?
– What to do with New York home (sell, rent, downsize)?
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Client #4: The Loving Grandparents

– Facts
– Florida couple with 2 grown children.
– Children have recently had their own kids, and grandparents want to be seeing their grandkids more.
– Children and grandchildren reside in NY.
– Parents want to get a home in NY, but retain FL residency, so they can see grandchildren.

– Issues
– How not to “leave” and “land?”
– Day counting a priority
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Client #5: Real Move, Real Savings?

– Facts
– Taxpayer lives and works in NYC, but she has decided to give up New York lease and move to Florida for 

good.
– Taxpayer’s employer is based out of NYC and doesn’t have a Florida office.
– Employer is okay with remote work indefinitely, so long as employee makes occasional visits to NYC office.  
– Taxpayer moves and telecommutes from her home office in Florida with occasional visits to NYC office.

– Issues
– Easy domicile case and NYC tax savings.
– But…NYS nonresident wage allocation?
– The “Convenience Rule”
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Section 6 - Change of Domicile: Estate Planning 
Considerations
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Estate Tax Landscape

– Federal estate, gift, and generation-skipping transfer tax (GST) exemption amounts are fixed at
$15M per person, indexed for inflation

– For 2026, the annual gift tax exclusion is $19,000 per person, per done ($38,000 for married
couples)

– Planning opportunities?
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Portability

– Allows a surviving spouse to use a decedent spouse’s unused federal estate and gift tax exemption
on the surviving spouse’s later death

– GST amount cannot be ported

– Under current law, a married couple can essentially transfer up to $30 million of wealth without
incurring federal estate and gift tax
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Portability Examples

– Portability Example #1
– Husband 1 dies, having used only $3M of his basic exclusion ($12M remaining)
– Wife remarries and predeceases husband 2
– Wife’s estate is $25M
– Husband 1 was her “last deceased spouse,” meaning that her applicable exclusion amount is $27M (her

$15M plus husband 1’s unused $12M)

– Portability Example #2
– Husband 1 dies, having used only $3M of his basic exclusion ($12M remaining)
– Wife remarries and survives husband 2
– Husband 2 used all his exclusion
– Wife’s exclusion is back to $15M because husband 2 was her “last deceased spouse” and he used all his

exclusion
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Planning Considerations

– Basic Estate Planning Documents:
– Revocable Living Trust

– Will

– Durable Power of Attorney for Property

– Living Will/Designation of Health Care Surrogate
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Homestead

–Three Homestead situations in Florida:
– Homestead property tax exemption up to $50,000 on assessed value of individual’s

Florida permanent residence plus Save Our Homes Cap
– Homestead asset protection against a judgment lien

– What about exceptions?
– Homestead rules regarding descent and distribution

– What if the homestead is not validly devised?
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Selected Topics

– Tenancy by the Entirety

– Life Insurance Planning

– Charitable Planning

– Asset Protection

– Avoiding New York State Estate Tax After a Florida Move
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Section 7 - Audits: New Initiatives & Best Practices
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Section 7 – Audits: New Initiatives & Best Practices
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NY Tax Enforcement Stats*

* Source: Hodgson Russ April 2025 Response to FOIL Request

5,353 

5,344 

11,071 

7,911 

2,416 

2,284 

1,718 

2,001 

901 

827 

2020

2021

2022

2023

2024

Total Number of Audits Opened

Nonresident Audits

Field Audits

360

343

308

272

241

2020

2021

2022

2023

2024

Total Number of Income & Franchise Tax Field Auditors
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NY Tax Enforcement Stats*

Majority of cases agreed or settled
* Source: Hodgson Russ April 2025 Response to FOIL Request

1,641 

1,316 

3,024 

3,758 

975 

2020

2021

2022

2023

2024

Total Number of Income/Franchise Tax Audits Closed With No 
Changes

240

247

227

242

211

2020

2021

2022

2023

2024

Total Number of Income/Franchise Tax Audits Closed as Disagreed 
Cases

© HODGSON RUSS LLP  /  PROPRIETARY & CONFIDENTIAL



NY Tax Enforcement Stats*

* Source: Hodgson Russ April 2025 Response to FOIL Request

$413,541,837 

$540,213,083 

$284,696,539 

$1,659,663,367 

$443,906,526 

2020

2021

2022

2023

2024

Total Dollar Amount Assessed in Disagreed Cases

$102,075,226 

$197,289,609 

$52,021,741 

$437,838,981 

$165,733,208 

2020

2021

2022

2023

2024

Total Dollar Amount Collected in Disagreed Cases
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Section 7 – Audits: New Initiatives & Best Practices

– NYS: Industry Leader!

– Audit Lottery? Close to 100% chance of audit at higher incomes

– 3-year SOL: so audit could come years after the move
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Section 7 – Audits: New Initiatives & Best Practices
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Section 7 – Audits: New Initiatives & Best Practices
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Section 7 – Audits: New Initiatives & Best Practices
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Section 6 – Audits: New Initiatives & Best Practices
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Section 7 – Audits: New Initiatives & Best Practices

– Best Practices

– Burden of Proof
– No close calls
– You must prove where you were and where you weren’t

– Cell phones data and smartphone apps
– Prepare for the audit when preparing for the move
– Consider resident credits, but it’s not always a zero-sum game
– Be wary of double taxation
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Thank you. 
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Contact for More
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PARTNER

561.656.8013

pbaldovin@hodgsonruss.com

Paul A. Baldovin
PARTNER

716.848.1504

jendres@hodgsonruss.com

Joseph N. Endres
PARTNER

646.218.7514

mklein@hodgsonruss.com

Mark S. Klein
PARTNER

716.848.1582

kcreilly@hodgsonruss.com

K. Craig Reilly
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