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Federal estate tax law changes are possible in Biden administration
By TODD ETSHMAN

H

ave your children been naughty or
nice in 2020? If they’ve been nice
and you have a lot of money to
spare, maybe you should give them a $23
million gift this year before Presidentelect Joe Biden takes office in January. It
would make a nice Christmas gift just
about anyone could appreciate.
That’s because there is a possibility
the Biden administration may change
the federal estate and gift tax exemption
that was enacted in 2017 with the Tax
Cuts and Jobs Act, which raised the exemption to an all-time high of over $11
million per person and over $23 million
for a married couple.

That legislation is scheduled to sunset
in 2025, at which time the exemption
would return to pre-2017 levels of just
$5.5 million adjusted for inflation. Biden
has hinted at changing it before that
happens, however, and could do so as
soon as he takes office.
There is concern that the sunset provision could be accelerated and applied
retroactively, meaning to escape it one
would have to make the gift by the end
of the year, explains CPA Tammy Reyes
of Mengel Metzger Barr & Co.
Not surprisingly, the wealthy clients
of estates and trusts attorneys and accountants are looking for advice on
what they should do.
“Some clients in that category say they

don’t want to pay
one more dol la r
than they have to,”
says Reyes.
Then there are
some who say that’s
their kids’ problem
down the road.
“It comes down to
Reyes
your comfort level,
she says. “Eleven million dollars is a lot
of money to not have access to anymore
if gifted.”
Democratic runners-up Bernie Sanders and Elizabeth Warren proposed reducing the gift tax exemption to a mere
$3.5 million during the Democratic primary. They may have lost the primary,
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but their voices will still be heard.
Another Biden tax change proposal
that would affect
far more Americans is eliminating
the step-up in basis,
which, as Hodgson
Russ LLP estates
and trusts lawyer
Graham Leonard,
explains is known
Leonard
colloquially as “the
angel of death.” It
allows beneficiaries to escape taxes on
the increase in the value of an asset
when it is passed on to a beneficiary upon the death of the giver.
In Biden’s administration it’s possible
a beneficiary would no longer get the
step-up in basis and would be subject to
income tax on an asset’s increased value.
“That would be huge, a big potential
tax cost,” Leonard says.
How that would work exactly isn’t
clear at this point, but as Leonard says,
it would be a fundamental change in the
way estate taxes have worked in the U.S.
since World War I.
“It’s a great benefit, you just have to
die to get it,” Leonard says.
The “best” year to die in recent times
for estates and trusts tax purposes was
2010 when there was no estate tax.
“This is a tough place in time for clients right now because there is just
so much uncertainty about what could
happen,” says Nixon Peabody LLP attorney Stephanie
Seiffert.
Conversely, SeiSeiffert
ffert says the federal economic benefit
of such changes is probably less than
people imagine.
“Raising estate taxes makes a sexy
headline,” she notes.
But, in reality, it’s not going to cover
the cost of the pandemic or the federal
debt.
In life, by far the biggest potential tax
consequence for most Americans would
be the possibility of raising the capital
gains tax, which depends on how long
an asset is held and is taxed according
to income status. The highest capital
gains tax on assets sold is currently 20
percent. Biden has proposed raising it
to nearly two times that amount for
those with over a million dollars in income.

Congressional approval
of tax reforms
Biden would need Congress to go
along with a pre-sunset estate tax exemption change, and as of writing this,
the Senate is still up for grabs thanks to
two runoff senate races in Georgia.
Democrats would have to win both of
them in a historically Republican state
to control the Senate. Biden won the
state by the slimmest of margins in November.
“Normally in this period of an election, we know where things stand, but
this situation in Georgia is unique,” says
Reyes. “We won’t know until after estate
planning is usually done for the year.
It’s very frustrating to some to not
know.”
Continued on page 14
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Experts weigh in on benefits, drawbacks of living trusts in the COVID-19 era
By ANDREA DECKERT

Setting up a living trust could be
benef icial during COVID-19, but it
shou ld not f u l ly replace a w i l l or
ot her estate pla nni ng docu ments,
experts say.
Estate planning professionals also
note t hat t he pa ndemic has led to
more activity in the sector, as people put a greater emphasis on getting all of their estate planning docu m e nt s i n p l a c e , f r o m w i l l s t o
health care proxies.
“We never k now when something
i s goi ng to hap p en to u s ,” s ay s
Cy nthia Turosk i,
managing partner
at
Bonadio
Wea lt h Adv isors
L L C , t he f i n a ncia l planning division of The
Turoski
Bonadio Group.
COV I D -19 ha s
been a wake-up call for some when
it comes to getting t heir f inancia l
affairs in order, she says.
“People think, ‘It can’t happen to
me,’ but the pandemic is mak ing it
more re a l to e ver yone ,” Tu ro s k i
says. “COVID is hopefully motivating more people to get their estate
planning documents in place.”
Some of t he reasons behi nd t he
i ncrea sed i nterest a re cu r rent restrictions t he pandemic is placing
on the state’s lega l system and the

fact that if someone contracts COVID-19 they may be unable to take
care of their bills and other f inances as they battle the virus.
Setting up a living trust — a legal
entity created to hold ownership of
an individual ’s assets — is one way
to avoid any leng thy delays in probate proceedings and help create a
seamless transaction if a person is
facing a long hospital stay needs another person to handle their f inancial matters in the interim.
T here a re adv a nt a ge s to l iv i ng
trusts, Turosk i notes. For example,
a person can seamlessly transfer assets into a trust, which can be managed by trustees if a person becomes
incapable without any interruption.
Fu r t her more, i f t he ow ner of t he
trust dies, the trustee can take over
a nd d ist ribute t r ust assets, which
would not require the probate process necessar y with a will.
Turoski recommends, however, a
living trust in addition to — not in
place of — a will since it is possible
all of a person’s assets may not have
been placed in the trust.
One option to make sure a person
is covered is to create a pour-over
will, which takes care of any loose
ends not included in the living trust,
she says. A pour-over will ensures
an individual’s remaining assets will
automatically transfer to a previously established trust upon their death.
Setting up a trust can mean additional costs, too, so people have to
decide whether they want, or can af-
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ford, t he ex t ra up-f ront cost, she
notes.
According to Turoski, having estate planning documents in place is
a pr ior it y for e ver yone , whet her
there is a pandemic or not.
“I f you don’t have t he se doc uments, you need to get t hem,” she
says, noting one should work with
an trust and estate attorney to draft
the necessary documents, including
a health care proxy.
Benef iciar y designations are important as well, she says, adding that
a will only controls certain assets,
namely those that are in a person’s
name and do not name a beneficiary.
Beneficiary-designated assets such
as retirement accounts, life insurance and annuities, however, pass to
whoever is named as beneficiary, no
matter what the will says.
“It is important to review the overall estate plan and how every thing
comes together to understand how
all assets would f low at death in order to avoid unintended consequences,” Turoski says.
Jason Livingston, a member attorney
a nd head of t he
trusts & estates depa r t ment at t he
Law Offices of Pulla no & Fa r row
PLLC, understands
t he r at iona le of
wanting to set up a
living trust during
Livingston
this time, but adds
that its worthiness depends on the circumstances.
“You don’t want to create a permanent solution for what we all hope is a
temporary situation,” he says.
A living trust could be beneficial for
some, he says, such as front line or essential workers, or those who may be
at greater risk for COVID-19 due to
health issues.
“If someone is in a higher risk category, I wouldn’t talk them out of it,” he
says.
If a person decides to pursue a living
trust, they need to do their due diligence, complete the additional up-front
work and make sure everything need-

ed is in place to ensure a smooth process.
“If someone shifts their plans because of the current situation, that person would need to take additional steps
to fund the trust properly,” Livingston
says.
Diana Clarkson, partner at Harter
Secrest & Emer y
LLP, has seen more
inquiries related to
estate planning in
general as a result
of COVID-19, especially at the start
of the pandemic.
She has not seen
Clarkson
any thing notable
as a result of the
pandemic that would prompt people to
opt for a living trust over a will, although she says the decision is individualized.
Trusts require more due diligence,
Clarkson notes, and all assets must be
accounted for.
It is also essential to stay up to date
on one’s assets and make any necessary
changes to the trust as needed, which
could be a challenge.
“It’s human nature to put something
on a shelf and forget about it,” she says.
Clarkson believes having a power of
attorney in place is critical.
“I’m more concerned a power of attorney is in place during COVID-19,”
she says, adding the power of attorney
allows that person to handle the finances if the person is in the hospital
for an extended period of time. “It’s a
very powerful document.”
In addition, the power of attorney is
still needed with a living trust so that
assets can still be moved into the trust
as needed, and to deal with assets that
cannot be contributed to the trust.
Clarkson says right now it’s critical
to have people to regularly review their
assets and make sure their affairs are
in place.
“Take a comprehensive look at all of
your assets and tie them together in a
way that makes sense to you,” Clarkson
says.
Andrea Deckert is a Rochester-area
freelance writer.
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idea.
Seiffert advises people to make sure
the beneficiary designations on retirement accounts are up to date especially
if it’s been 10, 20 or 30 years since a beneficiary was listed. Make sure your will
and revocable trusts for children are updated.
Old powers of attorney, funeral arrangements and health care proxies
should be updated to make sure they are
in line with current intentions.
New York is among a minority of
states that have an estate tax. It functions differently than federal estate taxes, although with an exemption of over
$5 million, it too applies mostly to the
wealthy.
“As a CPA in New York state, I’m always concerned with the New York estate tax. It’s always an issue,” Reyes says.
State tax laws weren’t affected by the
election or subject to speculation, so
people in the over $5 million category
should plan accordingly with their advisors.
Todd Etshman is a Rochester-area
freelance writer.
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No one knows for sure, but many estates and tax practioners believe nothing
is going to happen until 2022. The prospect of sweeping tax changes is limited
if Biden doesn’t have control of both
halves of Congress, Leonard says.
In addition, when Biden takes office
in January, tax reform isn’t going to be
the biggest problem with COVID-19 on
the table.
“There is so much to do with the public health crisis that estate tax is a lower
priority,” Seiffert says.

Advising without speculation
“It pains me to tell anybody to pay a
current tax, capital gains or otherwise
because of an uncertain future. I don’t
want to see people jumping to conclusions.” Seiffert says.
Instead, there are things clients can
and should do regardless of political
speculation. Gifting up to $15,000 is one
of them and doesn’t use up any exemptions. Making charitable donations and
funding 529 accounts are always a good

