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Second draft for on-call employment regs is out
Feb 18, 2019, 9:05am EST 

When proposed changes to New York’s laws that impact workers who can be called into work at the spur of the 
moment were first issued in 2017, attorneys submitted comments on what they’d like to see changed before new 
regulations became official.

A second draft was released in December by the state Department of Labor. Again, attorneys are seeking revisions.

“They’re still not in final form necessarily,” said Kinsey O’Brien, a senior associate at Hodgson Russ LLP who focuses 
on labor and employment law.

Workers are currently not entitled to any form of extra pay if they are sent home once they get to the workplace 
because their place of employment isn’t busy. The proposed regulations would change that and impose more 
scenarios where employees would be entitled to “call-in pay.”

Proponents said these changes would fairly compensate workers who have chaotic and irregular schedules.

Small and large employers would be impacted by the proposed change and face different issues if implemented, 
she added.

“We gave a number of comments really asking the Department of Labor to reconsider,” O’Brien said. The state also 
was asked to clarify the scope.

If they are issued as is, she said attorneys and employers would prefer it be done on a delayed schedule over a few 
years to ease the burden similarly to how New York and other states are implementing increases in minimum wage.

“Employers just need time to be able to do that while balancing the needs of employees,” she said. “We are hopeful 
that the DOL will take these comments into careful consideration.”

The proposed law defined “call-in pay” for employees as either their regular or overtime rate (whichever is 
applicable, depending on the amount of hours they already worked in a week or at least two or four hours of pay of 
their regular rate, even if they work less, depending on the scenario).

“Call-in pay” would be required for employees who:

Are sent home early
Work a shift not scheduled 14 days in advance
Had their shift canceled less than 72 hours before it starts
Are designated as “on-call” but not called in
Are asked to call their employer to see if they are needed less than 72 hours before a shift begins.

“I think the most significant change is in expansion in the provision for a canceled shift,” O’Brien said.
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The revised proposal adds to what was first issued in how employees who have their workdays canceled. The first 
draft said if a shift was canceled after being scheduled 14 days in advance, workers would get two hours of call-in 
pay.

The second draft extends it to allow employees who have shifts canceled less than 72 hours before their start time to 
receive four hours of call-in pay.

The DOL said it arrived at the updated proposed changes after it conducted hearings and received testimony, which 
included a session in October 2017 in Buffalo.

Representatives from several Western New York organizations including the Child Care Resource Network, the 
Worker Justice Center and YWCA of the Niagara Frontier spoke at the hearing in support workers.

“The passing of this legislation would be a huge step in the right direction for working families,” said CEO Amanda 
Kelkenberg of the Child Care Resource Network. “This will provide much needed stability so families can reliably 
access resources such as high-quality child care and transportation. The ability for our workforce to plan for these 
needs will increase employee retention, productivity and will strengthen not only an individual family but our 
economy as well.”

Patrick Connelly
Editor/Reporter, Buffalo Law 
Journal 
Buffalo Business First
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