HodgsonRuss

What to
Expectin a

Residency
Audit

HODGSONRUSS .COM

ATTORNEY ADVERTISING



HodgsonRuss

HODGSONRUSS . COM



\ Message From Hodgson Russ

Cwer the years, we have been called upon to help thousands of
clients navigate the murky waters of a New York residency audit.
The process tends to be long and arduous. Every client, no matter
hvew Sophesticated, has quastions and concarns. This booklet was
written to give you an gverview of the process and the law behind

it. We hope yvou find it helpful,

While the focus of our topic in this handbook i on New York audits,
you should alsa find it helpful if you are the unlucky recipient of a
residency audit in another state. In particular, northeastern states
like Connecticut, New Jersey, Massachusetts, and Pennsylvania all
have similar residency rules, 50 the information outlined in this
handbook could provide helpful guidance in those states as well.

Flease don't hesitate to call us or any member of our State & Local

Tax Practice.
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What to Expect in a Residency Audit

A New York State residency audit is one of the most difficulr, intrusive,
and document-intensive of all personal income tax audits. And the
Mew York Tax Department has one of the most sophlsticated and
aggressive residency-audit programs In the couwntry. This handbook
follows a question-and-answer format that should tell you nearhy
everything you need to know about what hapgpens in these audits,
You'll henve to call us if you want to know evenything!

WHAT IS A RESIDENCY AUDIT?

A residency audit is designed 1o determing whether you correctly Filed
fs & nonfesident or part-year regident of New York, Becauss Mew York
residents are subject to tax on thelr worldwide income while
nonresidents are subpect to tax only an that porticn of their income
attributable to ("sourced to") Mew York, the difference in tax liability
can be significant, particularly if you have substantial investrent

i orme.

If there is a possibility that you were also a Mew York City resident, the
differance in potential tax liability can be even more significant since
Maw York City resichents also pay tax on their worldwide income while
Mew York City nonresicdents pay no tax to the City at all, even if thay
work there, Tha audit will generally Cover thaee areas. First, the auditars
will focues on the lirst residency test, called the “domicile”™ test. Second,
the auditars will look to the alternative residency test, called “statutory
residency” And finaly, even if you are able to establish nonresidency,
the audit will alse examine whether you propery “allocated” vour
sourced income to Mew York on your tax retum

We usually don't see the Mew York auditors exemining other underhying
compaonents of a tax return — such as the income and deductions
reported. But in more recent years, as auditors have become bettar
trained {and more aggressive), there has been more of a shift in focus
to thex ENTIRE tax return, so you should be ready for such questions,
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HOW LIKELY IS IT THAT YOU WILL BE AUDITED?

Very likeby. if you are a high=-income taxpayer claiming a mowe into or
out of Mew York, it's a near certainty that you will be audited. The Tax
Cepartment is sophisticated and aggressive. Consider some of the
numbers:

= The tax department has 10 district offices located across the State,

= There are more than 300 avditors who focus on these cases,

» Dwver the past five years, the Tax Department has conducted over
15,000 af these audits,

o These auding have generated over 31 billion in revenue during this
time period,

In short, there are a bilion reasons why the New York Tax Department
watches these issues carefully, I you claim a move from Mew York,
meprect 16 got audited,

HOW IS5 RESIDENCY DETERMINED?

There are TWO residency tests,

1. Thae suditor will first attempt 1o establish whether you are domicibed
in Mew York, That's the first test.

2. The second test is more black-and-white. Under the second test —
called “statutory residency”™ — a taxpayer who is domiciled in
another state can still be taxed as a resident if thay maintain a
parmanent place of abode im Mew York and spend more than 183
days im Mew York during the year.

If you rmeet either of these tests, you are a resident, 5o we have 1o be
mindful of both lssues.
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HOW IS5 DOMICILE DETERMINED?

A domicile audit usually is concerned with change: Did the taxpayer
mowve into or out of New York during the audit pericd?® We are often
lokimg to tie that change to a change in lifestyle or sorme life-changing
avent, like & marriage, retirerment, new job, and ao forthe And deapite
what mary taxpayers and practitioners believe, the inguiry is not really
focused on where the taxpayer is registered to vote, maintaing a
driver's license, or registers his car. It is a much more subjective inguiry,
based on long-standing common-law principles that ane often difficult
to apphy. The general standard from the case law is that “the test of
intent with respect to a purported new domicile [depends on] whethar
the place of habitation is the permanant home of a person, with the
range of sentiment, feeling and permanent association with it.”

Critically, the party asserting & change of domicile has the burden to
prove, by clear and convincing evidence, that the taxpayer abandoned
his af her histore dambcile and moved to the new lecation with the
intent to remaln there permanently, Don't take the burden of proof
concept lightly. “Clear and corwincing” evidence is not delined, but we
know that it means the taxpayer's tes to their claimed place of
domicile va, Mew York cannot be anywhere close 1o equal I a taxpayer
has the burden of proof in a domicile audit and the case is a close one,
a tie will go the New York Tex Department. Of course, if the Department
iz ansarting 8 change-of-domicile into New York, the burden goes the
ather wey, and the Departrment must prove, by clear and convincing
evidence, that the taxpayer intended o change his domicile 1o New
Yark.

Owerall, though, the domicile inguiry has to do with a taxpayer's
feelings and intentions, which can be difficult to quantify. The
nonresicdent awdit guidelings that the Department has put together are
of great value in assisting auditors (and practitioners) in working
through the issues that come up during a residency audit, Under the
guidelines, the auditor is instructed to analyze the taxpayer’s lifestyle,
uzing five “primary” factors to determineg where tha tepeyer's domicile
— his or her one, true home — |& actually located. An assessment of
these “five factors,” and a series of less significant “other” factors as
necessary, is used by the Tax Departrment as an objective means 1o a
subjective end: on balance, the place where the factors most heavily
favor is likely the taxpayer's domicile,
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The Five Factors

HOME

Thie home factor reviews the use and maintenance of the taxpayer's
Maw York residence as compared with the nature and use patterns of
the non-Mew York residence, In ather words, does the taxpayer behave
as though the non-Mew York reslidence s her “horme™? That is
particularly crucial whan a Mew York residence is acquired by &
taxpaver whose domicite is in another state or whien a residences n
Mew York is retained after a mowve 1o anather state,

So questions about timing and which residence was owmed or
cocupied first are often important. But other guestions often arise. Is
one reshdence owmnved, but the other a rental? What is the value and
size of each residence? What acticns did the taxpeyver take (o remove
harself from the cld community?® Has she established rocts in the new
cammunity? Where does the famaly spend holidays and special
oeeashons? Those are the guestions practitioners have 1o ask —
bacauza we know the awditar will

ACTIVE BUSINESS INVOLVEMENT

This factor considers the pattern of employment and the
compensaticn derived fram that ermploymeant. it will alzo exarmine the
taxpayer's active business irvolvement other than employment.
Ongoing participation in decision-making and frequent
communication with & business, even alter official retirement, can be
viewned as the most significant evidence of one’s domicile. For this
factor, we would be locking to determine where the taxpayer sctually
worked on a day-to-day basis as well as the location of his prirnary
oifice, If the taxpayer |8 a pariner or shareholder in a Mew York
busimeszs, the level of participation in the day-to-day management of
the business can be loocked at as well.
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Cten, of course, the taxpayer is retired, so this is a nonfactor in some
cases. Sometimes a taxpeyer mowves from Mew York City out to
Westchester County, Long Island, or another City suburb. The
panpayer will continue to work in Mew York City after the move, only as
a commuter, and not a resident. Auditors are instructed o be
ressonabde in thiz situation, and not inflate the valee of this factar vis-
a-vis a baxpayer's otherwise strong non=Mew York City connections.

TIME

Time is often the most important factor in a dormdcile case. Garwrally,
an individual is going to spend the majority of tme at his “home.” 5o
the residency sudit is neturally focused on this guestion, and there
ara a few important aspects of this factor to mention

= First, often we see taxpayers locus on the statutory residency test
detailed below, and do everything they can to make sure they
sperd less than six months in Mew York. That's great, and it's
obviously mportant, but a taxpayer who spends 182 days in Mew
York might still have a residency problem under the domicile test,

= Second, with the “time” factor auditors are trying to determing
whers the taxpeyer spands the majority of his or her tirme. If the
taxpayer does not spend mare timea in her claimed “home” than in
any other location, the auditor will have questions, 5o we will often
focus our clients on the ratio of days spent in the new jurisdiction
v5. days spent in Mew York. The bigger the ratic, often the better
the case.

= A look at the raw number of days spent in any given place,
henseerder, ks mot always determinative efther. Indesd, the domicile
test is focused on e change in patterns, more than a simple
guantification of days in and out of New York. Thus, for example, a
taxpaver who goes from spending 300 days in New York 1o 150,
and from 185 days in Florida 1o 145, certainly may be able o
establish & change in domicile given the change in pattern

This factor sormetimes Takes on less importance for those who
commute inte Mew York, As stated by the Mew York Tax Appeals
Tribuwnal im the Knight case, regular presance and significant time in
Maw York City, withouwt further proof of a Mew York domicila, is not at
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all inconsistent with a suburban commuter who comes into MNew York
juest for “work or play.” Along the same fines, while statutory residency
is concerrid Wwith a day count test that fecuses on whather the
taxpayer spent any part of a day in New York (Le, “a minute is a day”
in Mew York), practitioners can advocate for a different application of
the “tima” factor analysis when the facts warrant it. For exampla, if
the taxpaver spent 250 days in New York City, but didn't spend a
single night im Mew York City during a particuar tex year, the 250 days
im Mew York City will rightfully carry less significance.

Firually, ta state it Blunthy, this factor can also be a real pain in the
neck. Proof ef day-to-day location in some form or another is
generally required for every single day in the audit peried.
Maintaining, and then producing this evidence on demand, is
obwiously @ time-consuming process, and — like the statutory
residency test described below — one that requires an examination
of diaries or appaintment books, expense reports, credit cands,
phone bilks, frequent flier statements, passpart, and other similar
decuments,
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MEAR AMD DEAR

This factor is often the most unusual. The auditor will investigate the
lecation of those items that are of value to the taxpayer, whather the
value s monetary of sentimental. nsurance riders are also often used
by awditors to atternpt to verify the location of treasured items. They
are “those personal items which enhance the quality of lifestyle” We
lilke tor call this the "teddy bear” test, loaking far the things it just
wouldn't be Thome” without

FAMILY

This factor used to be considered only if the auditer was unable 1o
reach a conclusion using the ather four "primany” factors, In today’s
residency awdits, howevar, the “lamily” lactor is analy2ed along with the
other primary factors in the ordinary course of the audit. The scopea of
this factor, howeaver, is somewhat imited. Auditors are only supposed to
consider where a texpayer's spouse and ménor childran live in
considering where a taxpayer is domicled. indeed, &3 acknowledged in
the Tax Department’s audit guidelines, the location where minor
children attend school can be ane of the most important factors in a
domicie audit, Qecasionally, hovwever, the location of ather larmily
members [siblings, parents, and 5o forth) may be determinative in a
parsons choice to change domiciles. When wea find that 1o be the case,
we I::nrin_g it to the auditor's attention
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\ Note on “Formalities™

WHAT ABOUT CHANGING YOUR DRIVER'S LICENSE,
REGISTERING TO VOTE, ETC.?

Mone of the five *primary” domicile factors lcok to things fike voter
registration, driver's licenses, and so forth. Those are the so-called
“other” factors (5o called in the Tax Department’s sudit guidelines),
and includec

= The address at which bank statements, bills, and other family and
business correspondence are received

= The physical location of safe-deposit boxes

« The location of auto, boat, and airplane registraticns and of the
taxpayer's driver's or operator's license

= “oter registration, and where and when the taxpayer voted

= Possession of a New York City parking tax exemption

= Telephome services and activity at each residence

= A taxpayer's domicile declaration in legal documents such as a will
and through property tax exemptions.

Although it s important that taxpayers who change their residence
actually do these things, genearally, these aren’t the types of things that
are determinative in a residency audit. We like to think of the “other®
fectors as defenszive in nature; We ke to have therm to back up our
residency position, but they wan't be enough to carry the day,
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Special Exceptions

ARE THERE ANY SPECIAL SAFE HARBORS AGAINST
THE DOMICILE TEST?

Yes, there are & couple, mainly to cover people who are still domiciled
here but spend very little time in Mew York or the United States,

They are:;

= The "30-Day™ Test. Thiz will apply to taxpayers wha (1) do not
maéntain a permanent plece of abode in Mew York for any part of a
tax year, (2] do maintain & permanent place of abode cutside of
Mew Yark for all of the tax year, and [3) spend no more than 30
days im Mew York during the tax vear.

« The "548=-Day™ Test. This will apply to taxpayers who (1) are
prasent ina foreign country for 450 days of any 548 -day period,
(2} are not present in Mew York for more than 90 days of the same
548-day period {and whose spouse and minor children are not
present in Mew York for more than 90 days of that same S48-cay
pericd]; and {3) whose presence in New York during any portion of
the 548-day period that is less than a full year will be in the sama
progartian to the total number of days in the short period as 20 is
to S48,
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Statutory Residency

WHAT IS THE STATUTORY RESIDENCY TESTTY

A taxpayer can also be a resident if e or she qualifies 85 a statutory
resident of Naw York State and or New York City, under section 605{b)
[1ME) of the Mew York Tax Law, This test has two requirements

* Maintenance of a permanent place of abodea (a TRA")
= More than 183 days in New York

WHAT IS A FPA?

A Dwelling Place. The Tirst requirgment — maintenance of a PPA — hag
& few different parts. First, the place of abode must be “a dwelling
place.® That means that it must be suitable for human habitation
throughout the year. A rustic hunting camp lacking renning water and
herat, for example, would not qualify as & taxpayers PPA. Nor would a
dwalling that 15 sutabbe and used only fof vacation purposes by the
raxpayer, perhaps because the abode doesn't have heat (0 the winger
of year-round road access. And if an abode is under significant

construction, this can also halp to undermine tha notion that it is 8 PPA,

Photos, utility bills, construction documentation, and other matarials
could b used 1o =110 all ol thas,

The Galed Case. Also, the place of abode must be “maintained” by the
taxpayer as a residence for himself. Chwnership or 8 property interast in
the dwelling, for those purposes, is irrelevant. Based on a 200 Court of
Appeals case called Gaied (handled by cur Firm], in order 1o qualify as
a permanent place of abode, there must be some svidence that the
taxpayer used the dwelling as a residence, of had a “residential
interest” in the abode.” Since that case came out, we've been
grappling with the Tax Department about what that really means, so
this iswe is somathing to investigate and discuss with your advisor as
wou prepane for The audit

1] s o il . Werve Yool St T Appasls Tiln, T3 KY.3d 882 [30KE)
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Vacation Residences. in arguably the most important residency case
gince Galed, the Appeliate Division decided Matter of Obus in 2022,
which held that the taxpayers did not have the requisite “residential
interest” in thelr vacation horme property and thus did rot maintain a
FPA, based on the facts in that case. The court, citing Gaied,
specifically observed that the taxpayers—who used their vacation
home (located hours from the husband's NYC office) no more than
three weeks a year—were simply not “the target class of taxpayers
wha were intended to qualify as statutory residents.””

Corporate Apartments. Corporate apartrments maintained for use by
an executive or employes are one example. |f a company malntaing a
corporate apartment that (s used by many people, or if an apartment
is aintained for something other tham as a residence for the taxpayer
of his ar her family, that apartment would not be considered the PPA
of any one person. The taxpayer under audit would, however, have to
prowve that the spartment was regularly used by maore than one person
(and that, given this fact, the taxpayer didn't have a dedicated space
of bedroom within the apartment), usually by providing logs or other
preof that arrangements must be made in advance for the
apartment's use.

The 10-Month Rule. Finally, the PPA must be maintained for
subatantially all of the year. As of 2022, the Tax Departmeant’s paolicy
defines "substantially all of the year” as a period exceeding K months,
Currenitly, this policy is only reflected in the Tax Department’s
Momresident Audit Guidelines, So under this “I0-month® rube, if you get
rid of your place in mid-Dctober or acquire your place in early March,
you should not be subject to the statutory residency test regardless
of howw rnamy days vou spend in New York, But if you hewve more than
one place in New York during the year, the amount of time you heve
access to each place would be added together to determine whether
you had access 1o a place in Mew York for more than 10 months.

1T Matter of Ot v Bl York Saate Tas Appesls Trib, 2068 & D23 N 150 (3d Dep . J02) I denind
I8 WY 3d BOT (M033)
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HOW DOES THE DAY COUNT TEST WORK?

The second requirernent for statutory residence — spending more than
an aggregate of 183 days of the tax year in the state (and in New York
City, if City residancy is an isswe) = is often the maost difficult and
frustrating aspect of o residency audit

To begin with, the 183-day test does not apply to full deys onby. "Days"
for this purpose are parts of days, and any part of a day is equal to a
full day in New York, So, for example, if the taxpayer wakes up in his
Mew York apartrment on Saturday morning, drives to Atlantic City for
the weekend and retums to New York after dinner Sunday evening. he
still has two deys in Mew York (e woke up in Mew York on Saturday and
want 1o sleap in Mew York on Sunday),

Alzo, the burden of proof is on the taxpeyer, and unidentified or
undocumentad days are counted as Mew York days, Thus, if there's no
proof of where the taxpayer was on a particular day, can you guess
how the auditor will treat it?

Although any part of a day counts as a day. there are a couple of
special excaplions:

* Travel Days. Presance in Mew York is disregarded if it is solely for
boarding a plane, train, ship, or bus lor 8 destination cutside of New
York or if it is a continuation of travel begun outside of New York,
For example, if you depart from Connecticut and drive through MNew
York to Maime, your time in New York s not considered for statutorny
residence day count purposes. If, however, you leave the highway
1o have dinner, the day could becomes gquaestionabdle,

= Medical Days. Traatment in a Mew York medical facility is not
counted as days in Mew York for statutory residence purposes. This
is inpatient care; reatment as an cutpatient still counts as a day in
Mew Yark,

In terms of the documentation needed during the audit, there's a
whiale laundry Bst af items to congsider, including:

o e HODGSON BUSS LLP 14



» Day Count Apps. With the proliferation of srmar phones, day count
tracking cell phone applications have really become the day count
proof of preferencea in residency audits. There are now a host of
differant options, which we recommend to our clients. Unlike other
sources of prool, the day count apps créate lots of location procl
without the taxpayer having to take any affirmative action,

= Cell Phone Usage, These recaords have become the most important
source of documentation 1o track days. Most cell providers
maintain records that show where the taxpayer's phone was (or
what tower the taxpayers phone pinged off of) whenever a phane
call was placed or received Other providers, suech as ATET, also
provice location records documenting cell tower locations far
every text and data usage event. The tax deparirment can
subpoena these records, or we can usually gat them cursehies on
your babalf

+ Cradit Card/ATM Statements. Taxpayers tracking thair New York
tirne and spousaes/children should rmaintain separate cradit canrds.
American Express separates purchase details for each cardholder
en monthly statements, but other companies that aggregate
purchases made by various cardholders on a single statement pose
sarious difficulties for taxpayers on audit. Keap an eye out for
entities that gererate Talse positive”™ Mew York activity, which can
occur because a credit card is on file at a dry cleaner, at a grocery
store, or other similar location, or because of anline or remote
purchases.

+ Personal Diary. The Tax Departrment should accept a personal,
contemporanecus diany on audit as proof of a taxpayer's location,
but it often doesn't. The credibility of a personal diary is
consicderably bolstered by corroborating third-party
documentat on.

* Qutlook or a Simillar Electrenle Calendar. These are usaful, too,
but taxpayers can retroactively alter and adjust electronic calendsr
appointrrents and entries, which limits the usefuiness of these
types of calendars on audit. Taxpayers should be careful amending
calendar appointments unless they are done within a reasonabla
tirrwe frarme following the original appaintment.
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+ Flight/Travel Records, Taxpayers should keep ol traved records,
including boarding passes, hotel folios, recelprs for fusl and other
purchases, limo and taxi receipts, copies of pasaports (even if
expired), etc. Taxpavers showld join frequent flyer programs for
commercial airflines they fly with, as the frequent flyer programs
can act as a back-up record of the customer's flight history for a
number of years.

+ EZ-Pass Records. EZ-Pass records are a comman source of
documentation in residency audits, particulary when a taxpayer
lives in the tristete area and commutes into Mew York State or City
for work. To the extent possible, taxpayars should be careful not to
comingle EZ-Pass tags among several users or vehicles, as it's often
difficult to determine exactly who was in what vehicle at what time
when tags are shared. Each familty member should have a separate
EZ=Pass account in their own name. It's someatimas difficult to
ebtain EZ-Pass records from a non-New York EZ-Pass authority,
which makes saving EZ-Pass staternents as they're generated more

innportant.

+ Driver Logs. If a taxpayer has a personal driver or Brmousing service,
it's important for the driver to keep a contermporangous and
detailed log indiceting wiho was in the car, the origination location
and deastination of each trip, and date and time of each trip.

+ Swipe Card Records, Many companies and bulldings makntain
records and logs of an occupantfemployes's entrancefexit details
through elactronic entry systems. Whoen these records are
available, auditors request them, These records are often destroyed
on & revalving basis, however, and thus may only be available for a
limited period of tirme.
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Income Allocation

IF YOU WIN THE RESIDENCY TESTS, ARE YOU DONE?

Mot so fast! You still have to establish that, as a nonresident, you
correctly allocated your Income 1o Mew York,

Linder Mew York's rules, nonresidents of Mew York are required to pay
tax on income that is derived from “Naw York sources.” Here's a listing
of the typical types of incomea that could be treated as New York
BOUFCE InCome:

« Wape income associated with days worked in Mew York
= [Hrector's lees

« GGaing on the sale of property lncated in New York

« Commissions derived from New York customers

= Income from partnerships or other flow=through entities

And hera are some itemns that would normally MOT constitute income
from Mew York sources:

+ Imvestment income derived from stocks or ather "intangible” assets
« [Gains on the sale of property located outside Mew York
= Incomea from public pansions

HOW DOES THIS "ALLOCATION™ AUDIT WORK?

MNormally, the suditor will ask to zee copies of W-2s, employment
agreements, stock option agreaments, etc., 1o determing how you
earned your wage incomae.

Theen wer have to do a similar kind of “day counting™ that we did far the
statutory résidency part of the audit. But here, the fodcus 15 on
workdays, and determining the percentage of days worked in New York
ower the pericd of time in which the income was sarned.

o e HODGSON RUSS LLP 17
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All of the recordkeeping items above can help here, phus things like
ENpENSe reports, attendance summaries, ete, can be helpful. The rest
of this sudit process will depend on how you earn your incoma,

It you made money fram buying and selling properties, the auditor
may request records detalling the underlying tramsactions. If yvouw
aarmed incoma through partnerships or other flow=-throwgh entities,
the auditor will likely request copies of the K=-1s associated with those
Erutitie s,

Or if you earmed your income through sales of tangible or intangible
assets, the awditor will be looking to determine whether any of those
assets were related 1o New York sources in some way,

o e HODGSON BUSS LLP
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Other Nuts and Bolts Issues

HOW LOMG IS THIS AUDIT GOING TO TAKEY

Residency audits tend to be slow processes. The accumulation and
analysis of the decuments can take months. Auditors cannot be
hurried in their review of documents. Discussion and negotiation can
drag on for months or longar, 56 prepans for it to take at least 6
manths to a year,

DID YOU SAY “NEGOTIATION?"

Yes, The results hers are not always binary, all-or-no |"||z1g Ty et
conclusions, Marmy audits are resolved for less than 100% ol the tax
that I'r'IIEI"I-'[ atharyise be dus

WILL YOU BE CHARGED INTEREST OMN ANY TAX THAT
IS5 DUE?

Yes. In most circumstances, statutory interest will be added 1o any
e llabikity determined as a result of the audit. It cannot be reduced
of negotiated. Interest rates change quarterly but have been generally
in the 9.5% range in recent years,

WILL PEMALTIES BE ASSESSED?

Mesw' York tax law provides for the impasition of penalties tor lailure 1o
file, talure 1o [y, SL basrantial understatemeant of ncorme, E'I'lﬂf'l:':-l
I'IE-,ElIE&I"II:":E'. Dur’lr‘lg The r"ri‘.',gl:l'[i.E.TIl:':-r'l ProCess, We will ﬂl'a'.lﬂ'gl'ﬁ PUrsLE The
abarement of such pEﬁEI! ie= ag a condition for setthernent of tha
Cagea
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HOW WILL THIS AFFECT YOUR FEDERAL TAX
RETURN?

A New York resdency audit generally does not atfect the federad return
for the year under audit. Under pre-2018 law, the New York tax paid as
a result of this audit was deductible on your federal return for the
current year, if you itemize your deductions and ware not subject o
altermative mindmwm tax. But effective 2018, this benefit basically went
eway, a5 deductions for state taxes were capped at 310,000 per year,

DOES A RESIDENCY AUDIT HAVE ANY IMPACT ON
ESTATE TAXES?

It can. & determination that a ta<payer is domiciled in Mew York applies
tao income and, potentially. estate taves.

HOW WILL THE NEW YORK AUDIT AFFECT YOUR HOME
STATE TAX RETURM?

We may advise you to file a protective refund claim with your homa
state to keep its statute of limitations open until the New York audit is
concluded. Then, some of the additional New York tax paid may be
used to claim a credit from your horme state for taxes paid to anathar
etate. This is not a dollar-for-dollar calculation and will be limited to
thie amount of tax you actually paid to that state on the New York
income, as well as that state’s rules with respect to allocation of
income and other items,
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WHAT ABOUT THE FOLLOWING YEAR®Y

Domicile, once determined, remains the same until you take some
acticn to change it. If domicile is the only issue of your sudit, and tha
auditor agrees you are not domiciled in New York, there should be na
subsequent audit unless you relocate 1o New York or Take some ofber
action that might be construed as relocating.

Statutory residence stands alone, it can be examined avery year, As a
practical matter, !h:‘mgh our experience has bean thal & taxpayer who
has proven they did not spend 183 days in Mew York during the audit
paricd will probebly not be audited again for several years. A taxpeyer
who wias unabde to prove that they did not spend 183 days in Mew York
during the current audit penad will aimosat certanly be audited agan
for the subsequent years.

Allocation may be reviewed avary year, In our experence, if 8 taxpayer
proves that he has allecated correctly in his current awdit pernod, The
likelihood of a subsequent audit is greatly reduced,

Plotured: Zos Peppas, Merio Caeito. Ariels Doolittle, ENzabeth ®aacel and Tim Hoonan
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Meet the State and Local Tax Group

Timothy P. Noonan is the partner in charge of our
|E'E'5-H1E'|"|l3':.' Practice. Tim azsists clienta with state and local
tax isswes, with a tocus on Mew York, New Jersey, and
Connecticut tax [itigation and controveraies, Tim has
litigated some of the most high-pr-pfill; residency cases in
Mew York State.

Mark 5. Klein s the partner In charge of our New York
City-based tax practice and is past chair of the firm, Mark
has approximately 35 years of experience with federal,
multistate, state, and local taxation, He lectures frequenthy
and has written numercus books, articles, and treatises on
the subject of multistate taxation,

Paul B. Comeau is the partrer in charge of ouwr Tax &
Wealth Managerment Practice. Peul ks & past chair of the
firm and has practiced Tax law since 1974, He focuses hag
prectice on representing high=ret=worth clients, tax
planning and rmultistate tax isswes

Christopher L. Doyle's practice encompasses all facets of
Mew York State and Mew Yaork City taxation and imsolees
federal and multistate tax matters. His work focuses on
business enterprises and buginess income lssues, Toples
an which e also frequently writes and speaks.

Amdrew W. Wright is the firm's Tax Practice Area Leader.
Her assists clients in disputes with the New York State
Department of Taxation and Finance and Mew York City
Department of Finance, including audits of residency
siatus, personal income tex, sales tax, corporate franchize
tax, and appeals of those audits,

* Slatels ) atiorney is (ere) admitted to
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arbele R, Doolittle focuses her practice on all aspects of
MNaw York State and local tax matters, including planning,
civil tax controversy, and criminal tax controversy. Prear 1o
jwining Hodgson Russ, Arigle was a law clerk at the New
York State Dhivision of Tax Appeals and Tax Appeals
Tribunal.

Joseph N. Endres represents taxpayers in disputes with
the Mew York Srate Departrnent of Taxation and Finance.
Joe's prachice focuses on personal incame tax and
residency matters, in eddition to sales and use tax isawes
in the technology industry,

Dabra 5 Herman counsals clisnts on a variety of tax
matters, mcluding hedping clients address the state and
local tax impact of their multistate activities from both the
planning and the audit and controversy perspectives,

Craniel P. Kelly focuses is practice on state and local tax
matters in jurisdictions across the United States. He has
assisted clients with over 1000 tax and other legal
matters, regularty advising individuals and businesses
various state and local tay matters.

Joshua K. Lawrence concentrates his proctice n tax low
with a focws on New York State, Mew York City, and
multistate tax issues, Joshus co-authored articles on
toplce that inchude statutory residency audits and New
Yark's “Amazon Law”

Elizabeth Pascal concentrates her practice on individual
and business Tax issues with a locus an the state and local
tax impacts of complex transactions, whether from an
individual or business tax perspective at the planning
stAge, of in a state tax controversy,

* Statels ) ottorney ix (are) admitted to
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K. Craig Raflly counsals businesses and individuals im a
range of state and local tax issues, with a focus on New
York State, Mew York City, Mew Jersey, and multistate tax
SRS,

Cpen Weaver Banks advises clients on oll aspects of
state and local tax contraversies throughaout the country,
mcluding adminastrative and court appéals, discosveny,
witness preparation motion practice, brief writing, triafs
and sppeals, with particular focus on SALT issues in Mew
Jarsay, New York and Binods.

Kavin R. Harking is an attormey in the Hodgson Russ State
& Local Tax Practice. With rearly 20 years of superiancs
im tex controwversy and litigation, ha halps clients
elfectvaly navigate complex tax disputes.

Michelle M. Helm is an attorney in the Hodgson Russ
State & Local Tax Practice and reprasents clients in
camplex dispules before New York's Departrment of
Taxation and Finance and the New York State Division of
Tax Appeals (MYS DTA) particularty New York State and
Maw York City residency awdits and litigaticn,

Emmia M. Savino handles disputes invalving the Mew
York Svate and Ciry Tax Departments and counsels
businesses and individuals in a range of multistate, stote
and local tas ssues, She sdvizes ckents on all aspects
of state and local tax from planning and cormpliance, to
awdit and litigation

EBrandon J. Bourg counsels individual and business
ehents anall aspects al state and local tax, ineluding
planning. compliance, sudit. and litigaticn,

* Slatels ) atiorney is (ere) admitted to
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Mario T. Calte handles disputes involving the Mew York
Srave and City Tax Departments and counsels indnadusls
ard businesses in a range of multistate, state, and local
tax issues. He advizes chents on all aspects of state and
lecal tax from planning and compliance, to audit and
Irtigation

Joseph Tantillo works with clients to navigate New York
Srate’s vast syatem of tax lawe. Hiz primary focus is on
Mew York State and Mew York City taxes, but he also
counsels clients on multistate SALT matters, including
sales tax and various business taxes, Joe also hosts the
podeant, "State Tax Talks with Joe Tantillo”

Zoe H. Peppas is in the firm's State & Local Tax Practice.
She assists in counseling Tirm clents on all aspects af
state and local tax, Including planning, compliance, awdit,
arcl litigation.

Peter R. Caller s in the firm's State & Local Tax Practice
He assists in counseling firm clients on all aspects of
state and local tax, ncluding planning, compliance, sudit,
and litigation

Noah 5. Chase is an associate in the firm's State & Local
Tax Fractice, whera he advises clents on a wide range of
complex tax matters involving Mew York State, Mew York
City, and multistate jurisdictions. His werk includes
assisting individuals and businesses with tax planning,
compliance, auditz. and ldgation.

Michael Van Wagnen is a Senior Audit Manager in the
SALT Practice who assists the Tirm's attorneys on lederal
and state and local tax audits, multistate tax planmning.
and document réview. Prior 1o joining Hodgson Russ, he
wias an auditor with the Mew York State Department of
Taxation and Finance for over thirty years.

* Statels ) ottorney ix (are) admitted to
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Diana Mathis |z a Senbor Audit Managar in the State &
Local Tax Practice with 17 years of tax awdit experiences
in Mew York State. She assiats the firm's tax attorneys in
represanting clients in state and logal tax audits

Rhonda Brinkmamn is an Audit Manager in the SALT
Practice. Prior to joining Hodgaon Russ, Rhonda warked
wirth the Mew York State Department of Taxation and
Finance for 13 years, focusing on residency and
allocation issues

Brittany A. Coso is an Audit Manager in the SALT
Practice. Brittany helps the lirms attormays provide
cost-effective state and local tax representation by
conducting research, preparing documents, and
parforming computational analysis.
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L.egal Disclaimers

What to Expect in a Besioenc)y Auoil is a publication of Hodgson Russ LLP
Its contesnts are intended for general Informational purpozes only and
should not be construed as legal advice or legal opinion on any specific
facts or circumstances.

Information contained in this publication may be inappropriate to your
particular facts or situation,

Please consult an attormey for specilic advice applicable 1o your situation
Hodgzon Ruzs (s not responsible for inadvertent errors in this publication.

Contact any attorney in our SALT Practice for further information
regarding residency audits, Biographies and contact information for SALT
attormeys and sudit managers can be found on our website ac
hodgsonruss.comjsalt.

¢ LEARN MORE
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L.ocations

ALBAMNY

877 Broadway

Suite 401

Albarvy, Hew York 12207
5IB.465.2333

BUFFALD

The Guaranty Building
B0 Pisarl STrsEt

Suite 100

Buffalo, Mew York 14202
TG BRE 4000

GREENSBORO

T Corporate Center Court
St B

Greensboro, MC 27408
JIEITLAONA

HACKENSACK

25 Main Strest

Suite G605
Hackensack, MJ OT&00
2127514300

NEW YORK

05 Third Avenua

aunite 2300

Mew Yark, Mew York 10158
MN2.7804300
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PALM BEACH

440 Royal Palm Way

Suite 2032

Falm Beach, Florida 33480
HE1656 8608

ROCHESTER - DOWNTOWN

1800 Bausch & Lomb Flace
Rochester, Mew York 14604
5854540700

ROCHESTER - LINDEN DAKS
90 Linden Ouks

Suite N0

Rochester, Mew York 14625
5A5.613.3939

SARATOGA SPRINGS
&0 Railroad Place
Suite 300

Saratoga Springs, Mew York 12866
518,736, 28900

TORONTO=

22 Adelaide Street West
Suive 2050

Toronto, Ontario MSH 4E3
416.595 5100
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