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Introduction

Generations of travelers have marveled at the multi-hued 

wonders of the red rock country surrounding Sedona, Arizona. 

But a journey through Sedona does not include the stark 

reminder of one of America’s most common travel symbols. 

That is because in Sedona, the trademark arches of McDonald’s 

are teal green, not bright yellow, a concession made to local 

demand for a more aesthetic complement to the community’s 

southwestern architecture.1

The Sedona restriction is not unique. From a Starbucks in Cleveland, Ohio 
which resembles a lighthouse on nearby Lake Erie,2 to an art-deco Wal-Mart 
in Baldwin Park, California,3 communities across the country are requiring 
national corporations to drop signature-style motifs to accommodate local 
aesthetic tastes. Nor do these regulations stop with issues of appearance; 
more and more, communities are also limiting the size of so-called “big box” 
retailers and discount stores. Although allegedly enacted to counteract the 
environmental impacts that these large, 100,000 square-foot-plus stores cre-
ate in terms of traffic, pollution, parking requirements, drainage, and loss 
of open space, in many instances the true goal is local economic protection. 
These neutralizing provisions, largely in response to the perceived negative 
impacts of Wal-Mart, have led to some communities prohibiting these busi-
nesses from certain districts or even from their entire community.

This article examines municipal efforts through local zoning and design 
standards to regulate big box retailers, “franchise architecture,” where all 
stores have a similar look to create a nationally recognized brand, and “formu-
la businesses,” national or regional enterprises with similar building styles, 
appearances, product offerings, and/or modes of operation (think of McDon-
ald’s, Starbucks, or Subway). The three categories are not mutually exclusive, 
as often the objection to a Wal-Mart or K-Mart is to its aesthetics, not its size, 

In This Issue

•	 A Guide to Regulating Big Box 
Stores, Franchise Architecture, 
and Formula Businesses.......... 1

January/February 2007 Vol. 7, No. 4

40479250



January/February 2007

NEW YORK ZONING LAW AND PRACTICE REPORT�

New York Zoning Law and Practice Report (USPS# pending) is issued bimonthly, six times per year; published and copyrighted by Thomson/West, 
610 Opperman Drive, P.O. Box 64526, St. Paul, MN 55164-0526. Application to mail at Periodical rate is pending at St. Paul, MN. POSTMASTER: 
Send address changes to New York Zoning Law and Practice Report, 610 Opperman Drive, P.O. Box 64526, St. Paul, MN 55164-0526.

For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood Drive, Danvers, MA 01923, USA  
(978) 750-8400; fax (978) 646-8600 or West’s Copyright Services at 610 Opperman Drive, Eagan, MN 55123, fax (651) 687-7551. Please outline 
the specific material involved, the number of copies you wish to distribute and the purpose or format of the use.

while other efforts to control or eliminate big box retail-
ers are specifically aimed at the large “super centers” or 
“power centers,” where discount retailers are combined 
with supermarkets. Similarly, concern over the prolifera-
tion of formula businesses is often at the neighborhood-
sized level of McDonald’s and concerns both the architec-
ture and impact on the local economy. 

We will consider the reasons for these enactments, the 
tools available to New York municipalities for regulat-
ing these businesses, and the types of regulations used 
across the country. Finally, the legal validity of these 
laws will be examined, including the counter-attacks 
that these businesses have launched against the regu-
lating communities. We offer no opinion on whether such 
regulations should be adopted; that debate would be al-
most endless given that for every study alleging harm 
from these businesses, there seems to be another show-
ing the benefits. Our goal is to explain the issues and 
create the mechanism for educated decision-making and 
action by the community’s hand.

Reasons for Regulation
Concern over competition from large retailers and their 
secondary impacts on the local landscape and economy is 
almost as old as department-type stores and chain stores 
themselves. As early as 1899, the City of Chicago—in an 
effort that presages current efforts to regulate super cen-
ters—enacted two ordinances against department stores, 
“the object of each is to prohibit the sale of certain kinds 
of merchandise in any store or place of business where 
certain other kinds of merchandise are sold.”4 Through-
out the 1920s and 1930s, there was a strong anti-chain 
store movement in reaction to their explosive growth:

Chain stores were in the American consciousness, 
and for good reason. Led by the Great Atlantic and 
Pacific Tea Company (known throughout the country 
then and since as A&P), chain groceries, drug stores, 
cigar shops, gas stations, and variety stores revolu-
tionized retailing in the first quarter of the twen-
tieth century. During the 1920s, chains increased 
their share of overall national retail sales from 4% 
to 20%, and their total share of grocery sales to 40%. 
By 1930, A&P was the fifth largest industrial corpo-
ration in the United States, and was running more 
stores than any other chain store company had or 
has since.5

While earlier regulatory measures were motivated 
almost solely by economic protectionism, opposition to-
day focuses on a wider range of values. To be sure, local 
economic pressures form the core values of significant 
opposition to Wal-Mart and other national chains. Many 
of the cases discussed in this article, for example, arise 
from Wal-Mart’s and its competitors’ expansions into 
grocery sales and the opposition from both supermarket 
chains and their unions.6 

Although the constitutionality of land use controls, 
particularly zoning, has been recognized for over eighty 
years,7 and its incidental impacts on commerce recog-
nized and accepted, regulations and planning decisions 
constituting pure local economic protection will still be 
struck down.8 Similarly, while ordinances discriminat-
ing against an unpopular company with no legitimate 
rationale for them will not stand, it remains the “fun-
damental rule that zoning” concerns land use, “not the 
person who owns or occupies it.”9 Accordingly, we start 
our discussion with the recognition that all regulations 
must have a valid legislative purpose within the police 
powers granted to municipalities; our search thus starts 
with an exploration of the ills each of our targets alleg-
edly present.

1. Big Box Retailers

Generally, when people hear the term “big box,” uni-
form visions of boxy, large-square-footage, plain-faced 
buildings with boastful, colorful signs come to mind, but 
the same consistency does not necessarily follow in the 
municipal codes. The result is a hodge-podge of rules 
attempting to define them, to restrict them by size, to 
trigger a heightened level of review, or to prevent them 
altogether.

There are a number of factors prompting municipali-
ties to enact provisions regulating these businesses, and 
not all impacts are considered negative. Big box propo-
nents tout the benefits of competitive or reduced prices, 
convenience, and variety,10 with the economic benefits 
of increased employment and sales tax revenues.11 Sup-
porters also assert that the one-stop shopping super cen-
ters offer can actually reduce the number of car trips and 
therefore, related traffic impacts. In at least one case, a 
village used a new big box store as the centerpiece of its 
revitalization efforts.12

On the other hand, to some, they mar the landscape 
and defile the local viewshed with their large, feature-
less construction and acres of parking lots, eliminate 
longstanding “Mom and Pop” stores, are inaccessible to 
pedestrians, and generate increased traffic and related 
pollution while placing unacceptable demands on exist-
ing infrastructure.13 Significant concerns have also been 
raised about the inability to reuse the large empty struc-
tures (and their parking lots) should the store close, or if 
an existing big box is abandoned as part of an upgrade 
to a super center. For the most part, residents advance 
regulation (if not prohibition) of these businesses to pro-
tect local economies, to ensure no negative impacts to 
home values, and to guard the community against in-
creased traffic, visual, air, and water pollution, and other 
perceived or actual impacts. Many communities also op-
pose Wal-Mart, in particular, based on its supposed em-
ployment practices, lack of unions, and impact upon and 
attitude toward the proposed host community.
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2. Franchise Architecture

Franchise architecture is usually defined broadly as a 
building design that is trademarked or identified with a 
particular chain or corporation and is generic in nature. 
Complaints about franchise architecture range from the 
aesthetic impact of the featureless big boxes, to the gar-
ish colors and designs national and regional chains use 
to brand their product. As one planner explained the 
problem,

Architecture has traditionally reflected the unique 
culture, climate, and topography of different re-
gions, as well as the aesthetic preferences of local 
inhabitants. Over the last fifty years, these region-
al differences have been steadily disappearing, as 
national and global franchises develop standard-
ized architectural prototypes and replicate these 
buildings everywhere, with little regard for local 
variations. The impact of franchises on the charac-
ter of the built environment should not be under-
estimated, as the market share of corporate chains 
continues to expand around the world at a rapid 
pace.
Architectural variety enriches communities and 
celebrates the distinctions between different peo-
ple and places. The quality of the built environ-
ment influences the ability to attract and retain 
businesses, residents, and tourists. Increased ar-
chitectural standardization leads to barren city 
landscapes and communities devoid of authentic-
ity and charm.14

Other concerns with franchise architecture are:
•	 Large logos and/or colors used over large expanses of 

a building. 
•	 Branded buildings are difficult to reuse if vacated 

by the primary business, promoting vacancies and 
blight.

•	 Buildings lack architectural elements and design 
consistent with the local community’s architectural 
composition, character, vernacular, and historic con-
text.15

Unlike big boxes, where the potential impacts touch 
upon many sources of municipal power, control over 
franchise architecture, as discussed below, is almost 
completely dependent on a community’s ability to regu-
late on the basis of aesthetics.

3. Formula Businesses

If the big box stores raise wide issues of environmen-
tal and economic concern, while franchise architecture 
focuses on aesthetic impacts, formula businesses raise 
both sets of issues. Formula businesses include national 
and regional chains of retail stores, restaurants, and 
other establishments which employ standardized archi-
tecture, product lines, operating procedures, similar ser-
vices, methods of operation, staff uniforms, architecture, 
and in some cases, even floor plans, so that each place 
of business is virtually identical to the company’s other 
operations in other areas. Proponents of formula regu-
lation are those who believe the proliferation of chains 

as diverse as Starbucks, McDonald’s, or Barnes & Noble 
have harmed the local environment and/or economy.

No matter which side of the issue your community 
falls, the general trend in New York towns, villages, and 
cities is to have at least some type of minimal regula-
tions and approval process applicable to these types of 
businesses. We examine below the ways that a munici-
pality may choose to govern these entities.

The Tools of Regulation
A. Statutory Authority for Regulations

It is now well accepted that that the State and its lo-
calities have “a legitimate interest in local neighborhood 
preservation, continuity, and stability.”16 Varying stat-
utes provide authority for regulating these businesses, 
particularly the zoning enabling statutes;17 in addition, 
the State Environmental Quality Review Act (“SEQRA”) 
provides a mechanism for full review of specific propos-
als. Used together, the various statutes provide a full 
range of authority for local action.

Two different regulatory approaches have been uti-
lized to deal with big boxes, franchise architecture, and 
formula businesses. The first calls for banning the offend-
ing structures and uses altogether from the community 
or parts of the community—i.e., specific districts. The 
second employs the use of special use permits and site 
plans to regulate their appearance and location, and to 
minimize impacts through the imposition of conditions. 

While the favored approach to regulate these busi-
nesses is to use a municipality’s zoning code or ordinance 
to define and limit them, it is recommended that the 
powers of the Municipal Home Rule Law be used rather 
than mere reliance on the zoning enabling statutes. The 
Municipal Home Rule Law stretches the community’s 
powers to their maximum, even allowing supersession 
of state law in some land use contexts.18 The Municipal 
Home Rule Law contains a very important direct grant 
of power, by authorizing local laws for the “protection 
and enhancement of its physical and visual environ-
ment;”19 it provides a specific source for aesthetic-based 
regulations.

Similar authority is provided by General Municipal 
Law § 96-a’s grant of power to “to provide by regulations, 
special conditions and restrictions for the protection, 
enhancement, perpetuation and use of places, districts, 
sites, buildings, structures, works of art, and other ob-
jects having a special character or special historical or 
aesthetic interest or value . . . [including] appropriate 
and reasonable control of the use or appearance of neigh-
boring private property within public view, or both.”20 

In regard to banning facilities completely or certain 
uses from certain districts, the law has been settled 
since Euclid that communities have the right to segre-
gate uses for the public benefit.21 That power has been 
read to permit, when supported by the record, complete 
exclusion of certain uses from the community; in fact the 
New York Court of Appeals has rejected claims that New 
York law prohibits exclusionary zoning in the commer-
cial context.22

There are some communities that take the step of 
attempting to define these businesses, or to specifically 
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regulate them. Others have a typical zoning code that 
allows commercial or retail uses within certain districts 
as-of-right, with little to no way to review or modify the 
proposal. The question for communities to consider is 
whether to specifically define them—which often leaves 
little or no room for flexibility for the next evolution of 
businesses and may even allow the regulation to be con-
strued against them—or to create regulations to target 
size, perhaps precluding any structure over certain pre-
set dimensions.

Within specific local statutes, defining big box stores 
can be difficult. A Columbia University study describes 
them as follows: 

The exterior designs of the buildings are standard-
ized so that every location looks the same and is 
easily recognizable, and acres of parking surround 
the entire structure. The above features lend to 
“big box” retail stores an anti-community feel. They 
cater to the auto-borne shopper and are usually lo-
cated just off of highway exits or along major traffic 
corridors. They do not support pedestrian ameni-
ties nor do they attempt to make any connections 
with the neighboring community—they are large, 
isolated boxes in seas of parking lots.23

Most regulation has focused on store size, such as 
requiring special use permits for stores over 100,000 
square feet, but with mixed results because of the differ-
ent type of large retail operators. As noted in a California 
study:

There is no single definition of big box retail, but 
most definitions tend to focus on the square foot-
age of retail outlets rather than the items sold in-
side the stores. For example, the state of California 
defines big box retail as a “store of greater than 
75,000 square feet of gross buildable area that will 
generate sales or use tax.” The Maryland Depart-
ment of Planning defines big box retail facilities 
as “large, industrial-style buildings or stores with 
footprints that generally range from 20,000 square 
feet to 200,000 square feet.” In October 2003, the 
City of Los Angeles commissioned a study to identi-
fy potential impacts of big box retailers in the city’s 
neighborhoods (“the Rodino report”). The Rodino 
report defined big box stores as “[a]ny large store 
format that is larger than a specified threshold of 
square footage in size. Generally this threshold 
ranges from as low as 60,000 sq. ft. to 130,000 sq. 
ft.”
The wide variance of size used to define big box 
stores is a reflection of the weakness of a size-based 
indicator itself. A Hawaii Legislative Reference Bu-
reau study noted, “[b]ecause of product category, 
‘big’ is relative. For example a book retailer occupy-
ing 25,000 square feet would qualify as a ‘big box.’ 
On the other hand, a ‘big box’ warehouse outlet like 
Costco may occupy 120,000 square feet or more.”24

In addition to these classifications, recent controver-
sies have focused on “super centers,” where discount re-
tailers also sell groceries. An example (and home to one 
of the most contentious disputes) is the zoning ordinance 
of Turlock, California.25 Turlock prohibits discount su-

perstores that exceed 100,000 square feet of gross floor 
area and that devote at least five percent of the total 
sales floor area to the sale of non-taxable merchandise, 
such as groceries.26 It describes further:

These stores usually offer a variety of customer 
services, centralized cashing, and a wide range of 
products. They usually maintain long store hours 
seven (7) days a week. The stores are often the only 
ones on the site, but they can also be found in mu-
tual cooperation with a related or unrelated garden 
center or service station. Discount superstores are 
also sometimes found as separate parcels within a 
retail complex with their own dedicated parking.27

Turlock’s code provision was recently upheld when 
challenged because the ban was a proper exercise of the 
city’s police power to control and organize development to 
serve the public welfare, since the city made a legitimate 
policy choice when it decided to organize development 
using neighborhood shopping centers dispersed through-
out the area, and given that the ordinance was reason-
ably related to protecting that legitimate choice.28

San Diego, California apparently followed Turlock’s 
lead, enacting legislation that prohibits stores of more 
than 90,000 square feet that use ten percent of space for 
groceries and other merchandise that is not subject to 
sales tax.29 

Not all big box regulation is aimed at megastores, 
however. The town of Guilford, Connecticut enacted 
regulations with a 25,000 square foot maximum limita-
tion (although one 40,000 square foot facility could be 
allowed in the applicable zoning district, Service Center 
West, by special permit), effectively eliminating the pros-
pects of big box stores in the town. Its regulations were 
upheld.30

After winning an expensive, five year battle with Wal-
Mart over a Special Use Permit, the Town of North Elba 
amended its code to eliminate large stores by limiting 
single retail stores to 40,000 square feet and restricting 
shopping centers to 68,000 square feet:

(22) Retail Trade Uses; Group Retail Business 
Uses.
A. An individual Retail Trade use shall not exceed 
40,000 square feet of floor area, whether in one 
building or more than one building.
B. A Grouped Retail Business Use shall not exceed 
a total of 68,000 square feet of floor area, in all 
buildings which constitute the use.
C. For the purpose of the size limits set forth in 
clauses A and B, floor area shall include floor area 
or floor space of any sort within a building as well 
as exterior space used for sale or storage of mer-
chandise.31

That town’s goal was to scale all buildings in the area to 
match the historical patterns of development.32

Even more direct was the approach the Town of Am-
herst took in response to a specific proposal for a new 
Wal-Mart. Rather than amend its zoning to eliminate big 
boxes (of which it has many), it simply downzoned the 
target property to a district which did not permit such 
large stores.33
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As to franchise architecture and formula businesses, 
each is easier to define within local statutes, but they 
may well prove more problematic to regulate. For fran-
chise architecture, the power to regulate aesthetics is es-
sential, and has not always been strong. The Supreme 
Court, in opining that protecting aesthetic values was 
within the police powers of a community, held in 1954 
that it “is within the power of the legislature to deter-
mine that the community should be beautiful as well as 
healthy, spacious as well as clean, well-balanced as well 
as carefully patrolled.”34 While the New York Court of 
Appeals followed suit, it has also held that aesthetics are 
not as important as other police powers, cautioning that 
“always, the exercise of the police power must be reason-
able.”35

A typical franchise architecture definition can be 
found in the City of Asheboro, North Carolina’s prohibi-
tion on such styles in its Central Business District:

(a) “Franchise architecture” - Franchise architec-
ture shall not be allowed. For purposes of this sec-
tion “franchise architecture” shall be defined as 
a distinct architectural building style and/or ele-
ments commonly employed by a fast food or other 
retail franchise, that serves to enhance or promote 
brand identity through visual recognition.

(1) No high intensity colors (such as yellow, red, 
orange, etc.) metallic colors, or fluorescent colors 
shall be allowed on any building or architectural 
element. The use of such colors shall be permit-
ted on business identification signs, provided all 
other sign requirements of this Ordinance are 
adhered to.36

Formula business definitions focus on the requirement 
of standardization of each facility. The following defini-
tion of formula retail is used in a Coronado, California 
statute which survived a legal challenge to its regulation 
of formula businesses. Formula Retail means “a type of 
retail sales activity or retail sales establishment (other 
than a formula fast food restaurant) which is required by 
contractual or other arrangement to maintain any of the 
following: standardized (‘formula’) array of services and/
or merchandise, trademark, logo, service mark, symbol, 
décor, architecture, layout, uniform, or similar standard-
ized feature.”37

Port Townsend, Washington enacted an ordinance 
targeting formula retail and restaurant establishments 
“to regulate the[ir] location and operation” particularly 
to “maintain the city’s unique Victorian seaport and sur-
rounding rural character, the diversity and vitality of the 
community’s commercial districts, and the quality of life” 
of its residents.38 Thus, it defines such businesses as:

a type of retail sales or rental activity and retail 
sales or rental establishment, including restau-
rants, hotels and motels, which, along with 14 or 
more other establishments, maintains two or more 
of the following features:
1. 	 Standardized array of merchandise or stan-

dardized menu.
2.	 Standardized façade.
3.	 Standardized décor and color scheme.

4.	 Uniform apparel.
5.	 Standardized signage.
6.	 Trademark or service mark.39

Portland Maine uses different definitions for different 
districts, and also excludes certain chain operations:

“Formula Business” means:
(1) If it is located in the Formula Business Overlay 
Zone, a restaurant or retail establishment, other 
than those exempted under this subsection, that 
stands alone as a principal use or with another use 
as an accessory use, and which is required by con-
tractual or other arrangements to maintain any 
one or more of the following standardized features, 
which causes it to be substantially identical to 30 
or more other businesses located within the United 
States, regardless of the ownership of those busi-
nesses: name; if food is served, menu, ingredients, 
uniforms; trademark; logo; symbol; architectural 
design; signage; color scheme; or any other similar 
standardized features.
(2) If it is located in the Extended PAD Overlay 
Zone, a restaurant or retail establishment, other 
than those exempted under this subsection, that 
stands alone as a principal use or with another 
use as an accessory use, and which is required by 
contractual or other arrangements to maintain any 
one or more of the following standardized features, 
which causes it to be substantially identical to 10 
or more other businesses located within the United 
States, regardless of the ownership of those busi-
nesses: name; if food is served, menu, ingredients, 
food preparation or presentation format; decor; em-
ployee uniforms; trademark; logo; symbol; architec-
tural design; signage; color scheme; or any other 
similar standardized features.
 “Formula business” does not include: grocery 
stores; drug stores and pharmacies; convenience 
stores; hardware stores; gas stations; and busi-
nesses primarily providing services rather than 
goods for sale, including but not limited to banks 
and credit unions, movie theaters, entertainment 
and recreation services, mailing services and ve-
hicle and equipment rental.40

Similarly, in Port Jefferson, New York, the village en-
acted provisions banning fast food restaurants from its 
historic commercial and waterfront zoning districts. It 
defined “formula fast food establishment” as:

An establishment required by contractual or other 
arrangement to offer some or all of the following:
 (1)	Standardized menus, ingredients, food prepa-

ration, décor, external façade and/or uniforms.
 (2)	Preprepared food in a ready-to-consume state.
 (3) Sold over the counter in disposable containers 

and wrappers.
 (4) Selected from a limited menu.
 (5)	For immediate consumption on or off the 

premises.
 (6)	Where the customer pays before eating.41
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And it prohibits such establishments altogether in its 
C-1 Central Commercial zoning district, its C-2 General 
Commercial zoning district, and in its Marina Water-
front (MW) district.42

Note that even as a total ban, a formula business law 
would not keep chains out. Rather, they “require that the 
incoming chain not look or operate like any other branch 
in the country. This has proved a significant deterrent to 
chains, which generally refuse to veer from their stan-
dardized, cookie-cutter approach.”43

B. Use of Comprehensive Plans

As noted above, New York law permits exclusion or limits 
on particular uses, as long as the municipality “has ra-
tionally exercised its police power and determined that 
a change in the zoning was required for the well-being 
of the community.”44 As with all legislative enactments, 
the law will be upheld if it “substantially advance[s] le-
gitimate state interests.”45 The comprehensive plan thus 
presents a mechanism to create a record demonstrating 
both the legitimate state interest and how a proposed 
ordinance will meet the community’s goal. 

Indeed, local zoning must be in harmony with a 
community’s comprehensive plan.46 These plans can 
develop from a single municipality’s effort, or that of 
multiple communities acting together. Comprehensive 
plans complement zoning codes, providing guidelines 
for the community’s development and future.47 The zon-
ing codes then give the applicable regulations, defining 
allowed uses and mapping out their geographic areas.

When a plan clearly expresses a policy dealing with 
big box franchises, for example by promoting small-town 
values, diversity of business, preventing blight resulting 
from vacant storefronts, limiting commercial impacts in 
downtown or historic areas, and discouraging corporate 
businesses from reducing aesthetic appeal of communi-
ties through their cookie-cutter designs, the municipal 
bodies can use the plan’s goals in their decision making. 
Plans often recommend preserving historic or specialty 
areas such as waterfronts, tourist areas, and parks, and 
sometimes advise prohibiting these big box uses as in-
consistent in such areas entirely, or just in certain dis-
tricts. Having a comprehensive plan in place is thus 
another important step in the consideration of formula 
businesses. 

For instance, in Skaneateles, New York, the goal of the 
town and village in their Joint Comprehensive Plan is to 
preserve the retail center in the village, preserve the area 
for tourism, retain the historic character of the village 
center, and reduce the number of commercial entrance 
and exit drives on major traffic routes.48 Similarly, War-
wick, New York enacted a comprehensive plan that looks 
to “[s]upport small locally owned businesses and retail 
centers which are in character with the Town’s largely 
rural environment.”49 

It is these types of distinct, identifiable districts that 
are most likely to support limits on franchise architec-
ture or formula businesses. The Plan (or the EIS under 
SEQRA, see below) should unequivocally document the 
character of the community to be protected. But it must 
also demonstrate how the proposed limits will protect 

that district or the whole community; i.e., that it will ad-
vance the stated purpose.

The typical types of problems identified with big 
boxes should be apparent in a properly prepared plan. 
For example, if traffic congestion is an issue in the com-
munity that would be exacerbated by additional large 
scale stores, the plan should detail those problems. If a 
downtown core has a diverse business base that would 
be negatively affected, or a unique historic or visual as-
pect, all should be detailed in the plan as a forerunner of 
protective legislation.

Proper documentation would support various nuanced 
approaches to regulation. Portland, Maine, for instance, 
limited formula businesses to 23 in total in its downtown 
core, while also adopting 2,000 per store square footage 
limits. It also adopted a “formula business overlay zone” 
including commercial areas adjacent to downtown, with 
4,000 square feet size limits and a requirement that such 
businesses be at least 400 feet from other formula busi-
nesses.50 Another city acted to limit fast food outlets by 
demonstrating that customers of such businesses were 
auto based, and thus contributed to increased traffic.51

New York courts have upheld reliance upon compre-
hensive plans as the basis for municipal decisions. For 
example, the Fourth Department has ruled that a spe-
cial use permit was properly denied when the use (there, 
a mini-storage unit facility) was prohibited by the town’s 
comprehensive plan.52 In that case, the master plan al-
lowed commercial uses in the area, and the court agreed 
that a storage facility should be construed as an allowed 
commercial use there.53 Nonetheless, the court held that 
since the master plan restricted commercial uses to 
newly created business park districts to avoid negative 
impacts upon existing residential areas, the special use 
permit was properly denied.54 In general, as long as the 
plan is well-considered, is adopted for a legitimate gov-
ernmental purpose, and there is a reasonable relation 
between the end sought to be achieved and the means 
used to achieve that end, it will be upheld.55 

C. SEQRA

SEQRA provides an additional mechanism for creating 
a record supporting regulatory measures. Through ge-
neric environmental reviews for comprehensive plans, 
local regulatory laws, or project specific investigations, 
SEQRA analysis will uncover the problems these busi-
nesses may cause, and provide valuable support for leg-
islation. SEQRA may be especially useful for rural com-
munities lacking zoning. Even municipalities without 
zoning have land use powers using the Municipal Home 
Rule Law, and SEQRA provides the vehicle for support-
ing regulatory measures.

SEQRA review of particular projects is, in many ways, 
like the completion of a mini-comprehensive plan. A 
proper “hard look” analysis focused on all impacts, in-
cluding impacts on the character of the community, will 
delve into the issues of blight and local business disloca-
tion often associated with big box retailers. As stated by 
the Court of Appeals,

It is clear from the express terms of the statute 
and the regulations that environment is broadly 
defined and expressly includes as physical condi-
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tions such considerations as “existing patterns of 
population concentration, distribution, or growth, 
and existing community or neighborhood charac-
ter.” Thus, the impact that a project may have on 
population patterns or existing community char-
acter, with or without a separate impact on the 
physical environment, is a relevant concern in an 
environmental analysis since the statute includes 
these concerns as elements of the environment. 
That these factors might generally be regarded as 
social or economic is irrelevant in view of this ex-
plicit definition. By their express terms, therefore, 
both SEQRA and CEQR require a lead agency to 
consider more than impacts upon the physical en-
vironment in determining whether to require the 
preparation of an EIS. In sum, population patterns 
and neighborhood character are physical condi-
tions of the environment under SEQRA and CEQR 
regardless of whether there is any impact on the 
physical environment.56

The particular tool that SEQRA analysis may employ 
where appropriate is an economic impact analysis. In up-
holding North Elba’s denial of a permit for a Wal-Mart, 
for example, the Third Department stated “while the de-
cision refers to the economic effect the proposed store 
would be expected to have upon other local businesses, 
it does so in the context of assessing the probability and 
extent of the change it would work upon the over-all 
character of the community, as a result of an increased 
vacancy rate among commercial properties in the down-
town area--an entirely proper avenue of inquiry, even 
within SEQRA.”57 

D. Special Use Permits

Special use permits are another method that municipali-
ties can employ to regulate property development gener-
ally, and formula businesses, specifically. They permit a 
location to be developed in a way expressly allowed by 
a zoning code, but with specified conditions not gener-
ally applicable to the as-of-right uses.58 The conditions 
are meant to ensure that the proposed use is compatible 
with the neighborhood or area, assuming the zoning re-
quirements are met.59 

Municipalities should be warned that regulating big 
box franchises through a special use permit may not, by 
itself, be the best tool, however. That is because special 
uses are allowed uses—their inclusion in a zoning code 
is equivalent to a legislative determination that they are 
proper for the zone.60 Thus, generally speaking, a town 
cannot deny the application on the ground that it is not 
in harmony with the purpose and intent of its zoning.61 
The inclusion in the zoning code of a special use belies 
such a claim. A reviewing board is thus required to grant 
the permit “unless there are reasonable grounds for de-
nying it.”62 Where a record demonstrates that a particu-
lar use would have a significant negative impact, denials 
of a special use permit have been routinely upheld.63 

Keep in mind that it is possible to approve big box es-
tablishments subject to conditions.64 The key for imposing 
a reasonable condition or restriction is to make it 1) di-
rectly related to and incidental to the proposed use of the 
property and 2) aim to minimize the adverse impacts of 

that use.65 Generally, a municipality may not impose con-
ditions that are unrelated to the land or that regulate the 
details of a business’s operation.66 Planning boards should 
be especially mindful of their ability to condition uses, as 
they, unlike the primary municipal board (town board, vil-
lage board, or city council) are circumscribed by statute to 
those factors expressly listed in the governing law.67

Conditions might include larger setbacks to increase 
the distance between the facility and neighboring resi-
dences, landscaping or other screening to block views of 
the building and parking, and preventing lighting from 
spilling onto neighboring properties by utilizing targeted 
light pole and lighting designs. Another condition mu-
nicipalities have been increasingly likely to impose is a 
bond to deal with the demolition costs and/or vacancies 
after an establishment leaves. The concern here is the 
lack of recourse after-the-fact, when the municipality 
could be left with vacant boxes remaining empty, causing 
blight, and negatively affecting its community.

For example, due to its “small town atmosphere, its ex-
ceptional unique architectural characteristics and rural 
western community heritage,” which, according to that 
city, big box developments do not meet, Oakdale, Califor-
nia requires developers to have an “abandoned building 
surety bond.”68 The bond must be kept in place for the life 
of the project in an amount sufficient to cover the cost of 
complete building demolition and maintenance of the va-
cant building site if the primary building is ever vacated 
or abandoned for more than twelve months.69 Although 
not explicitly listed, when municipalities require bonds, 
it generally means the buildings and other structures, 
but it could also include the associated infrastructure, 
such as parking lots, private roadways, and utilities.

In contrast to bonds, some municipalities have at-
tempted to prevent large abandoned boxes by insisting 
that vacant stores go on the market as soon as practi-
cable following the vacancy, as in Peachtree City, Geor-
gia,70 or by mandating that the locations be designed for 
re-use, such as the ordinance in Bozeman, Montana.71 

One of the driving forces behind the Peachtree City 
provision appears to be the practice of retailers continu-
ing to pay rent on space, despite that their operations 
have moved elsewhere; they apparently do so to prevent 
competitors from assuming a prime business location. 
Peachtree City’s ordinance is designed to forestall that 
practice, allowing landlords to market retail properties 
as soon as they become vacant. 

Of course, this tool has no real effect if the property is 
owned, rather than leased.72 In addition, market forces 
outside the municipality’s control will determine wheth-
er or not there is a demand for such space.73 These same 
considerations of property ownership and market de-
mand play a part in determining whether or not reusing 
space upon vacancy is a feasible control mechanism.74

Such bonding and similar requirements could well-
suit municipalities with existing special use permit reg-
ulations. For instance, in Asheville, North Carolina, the 
stage is already set for controlling formula businesses, 
as large retail structures meeting certain gross floor 
area proportions (more than 75,000 or 100,000 square 
feet) are considered conditional uses in certain zoning 
districts. They are required to meet supplemental devel-
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opment standards that “[e]mploy high quality building 
design,” “[b]lend building design and layout with other 
site features,” “[a]void bland and monotonous building 
design,” and “[e]nsure that buildings contribute to the 
community character of the city.”75 The City also has a 
design criteria points system, where it requires appli-
cants to meet a certain number of design points to be en-
titled to a conditional use permit. Points are awarded for 
incorporating different design elements in accordance 
with a tally sheet. 

Likewise, at least one New York municipality, Warwick, 
enacted code provisions limiting individual retail uses to 
60,000 square feet of gross floor area and any group of re-
tail businesses to 80,000 square feet of gross floor area, in 
all buildings on the lot, in its site plan and special use per-
mit review procedures.76 These regulations form a good 
basis to then impose bonding conditions.

In sum, special use permit review allows a town, city, 
or village a heightened level of review of an allowed use. 
Requiring a special use permit application can permit 
the municipality to impose restrictions or safeguards on 
proposals that may, especially when combined with SE-
QRA mitigation, further community values or mitigate 
detrimental impacts. Such proper regulations include 
lighting, air quality, safety, population density, traffic, 
property values, aesthetics, and environmental factors. 
One other note to keep in mind, however—once issued, 
the special use permit runs with the land.77

E. Site Plan Review

Almost every development proposal in New York, even 
those that already meet zoning requirements, require 
submission of a site plan to the reviewing municipality. 
Reviewing an applicant’s site plan allows a community to 
look at the scale, dimensions, location, and other features 
of a project that may have an unanticipated impact upon 
the community’s planning goals. Municipalities have 
broad discretion to review projects in this manner.78

Thus, using site plan applications is another way to 
control big box businesses. Generally, municipalities ex-
ercise the right to have their planning boards review and 
analyze site plans.79 The planning boards then review the 
arrangement, layout, and design of the proposed use, in-
cluding factors such as parking, access (vehicle and pedes-
trian), screening, signs, landscaping, lighting, drainage, 
architectural features, location and dimension of build-
ings, adjacent uses, and physical features meant to protect 
the adjacent land uses.80 Also note that municipalities can 
approve site plans, similar to special use permits, subject 
to reasonable conditions or restrictions that are directly 
related to and incidental to the site plan.81

Site plan review is an important step because under 
SEQRA, a planning board is required to review every 
element of potential environmental impact that could 
result from the proposed site plan approval.82 SEQRA 
mandates that communities investigate the environ-
mental impacts of a proposed action before allowing that 
action; it instructs municipalities to evaluate potential 
environmental impacts at the earliest stage possible.83 
In essence, this results in a second level of review. A 
formula business could, therefore, meet the express ele-
ments of the municipal code, but still be denied a site 

plan approval because of other environmental impacts 
or large secondary impacts. 

There are several cases in New York that look at mu-
nicipal site plan decisions with respect to big box stores. 
For example, in Matter of Home Depot, USA, Inc. v. Town 
of Mount Pleasant,84 the Second Department upheld the 
town’s denial of a site plan for a new retail Home De-
pot store. The town reasoned that the proposed develop-
ment was out of character with the surrounding area, 
which included a significantly smaller retail store with 
terraced parking areas.85 Moreover, the town relied upon 
the developer’s admission that the building design was 
shoehorned to fit into the site, that it ignored the cam-
pus-style development that characterized much of the 
zoning district, that it involved the irretrievable loss of 
forested hillside, that it would leave areas of exposed 
bedrock, and that it involved construction of massive 
lengths of retaining walls up to 20 feet high on one side.86 
All of these factors led the appellate court to uphold the 
town’s site plan denial, primarily based on the noticeable 
change in the visual character of the area and the irre-
versible nature of the changes.87 These same criteria can 
be used by municipalities that are reviewing site plans 
from other big box franchises, formula businesses, and 
franchises.

At least one court in New York has upheld the denial 
of a site plan (and conditional use permit) to a big box 
store due in part to its negative aesthetic impact upon 
the gateway of a resort community noted for its rustic 
nature and striking scenery.88 Of particular importance 
to the court in that case was the fact that screening ef-
forts to block the store’s and parking lot’s view from the 
road would nonetheless cause a noticeable change in the 
visual character of this resort and tourist community.89 
Thus, potential visual impact is another factor that mu-
nicipalities should assess, particularly if stores are to be 
located in special, unique, or critical visual areas.90

Remember that courts reviewing site plan decisions 
will look to see if the decision was arbitrary and capri-
cious or not supported with substantial evidence, but 
they largely defer to municipal decision-making when 
there is a proper record for a decision.91

F. Other Design Review

Some communities see landmark districts, historic 
districts, architectural review boards, or conservation 
overlay zoning geared toward protecting important his-
torical characteristics, natural features, or architectural 
designs and streetscapes as a viable means to regulate 
big box businesses. Such efforts are the most success-
ful in areas where there has either been development 
controls in place early on, or in localities where there is 
a defined local identity. Otherwise, communities are left 
to attempt to create this distinctiveness, which is a much 
more difficult burden and increasingly susceptible to a 
successful challenge.92 Most communities, however have 
some key feature or historic or aesthetic attribute that 
warrants protection and a heightened review. In New 
York, critical resources such as the Erie Canal, Adiron-
dack Mountains, historic properties, and various lakes, 
rivers, and streams are strong frontrunners that easily 
lend themselves to heightened protection.
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One tool that is not frequently used, but has found 
some success in striking a balance between protection 
and development is the National Trust For Historic 
Preservation’s working cooperatively with municipalities 
and chain drugstores in their development, particularly 
where historically significant structures are involved. It 
has a collaborative approach for creating win-win situ-
ations with such establishments.93 Through its efforts, 
four of the leading chain drugstores have agreed not to 
demolish sites individually listed on the National Reg-
ister of Historic Places, and they have been generally 
receptive to overtures on plans that offend community 
values and architecture when the cookie-cutter design is 
utilized.94 This same type of arrangement could be used 
with other big box franchises.

Other communities have created architectural or de-
sign review boards to take a targeted look at development 
proposals. Some have gone so far as to impose architec-
tural or design standards that prohibit or limit corporate 
“prototypes.” For example, to protect the character of its 
downtown area, the city of Hopkins, Minnesota prohibits 
franchise brands.95 That city defines franchise architec-
ture as a “building design that is trademarked or identi-
fied with a particular chain or corporation and is generic 
in nature.”96 Such chain businesses must instead create 
a unique building that is consistent with downtown.97

Some notable examples of design control come from 
the Sierra Business Council. It offers design guidelines 
to encourage development consistent with the historic 
character of the area for commercial and mixed-use dis-
tricts containing community-level, site-level, and specific 
building level uses. Sample site design guidelines show 
the wide variety of possibilities:
•	 Encourage zero lot lines in all new buildings and 

have renovations contribute to the “outdoor public 
room” created by the row of historic buildings placed 
on the streetfront. 

•	 Maintain pedestrian streetscape and historic char-
acter by moving parking to the rear where possible 
and off-site with shuttles.

•	 Integrate plaza areas on vacant sites with good so-
lar exposure to create attractive public gathering 
spaces. Plan ahead for population increases that will 
require greater public space to accommodate civic 
events.

•	 Encourage outdoor restaurant space, retail areas, 
and pedestrian amenities such as benches and his-
toric streetlights to bring life to the street. 

•	 Create shared parking plans to manage retail park-
ing during day and more restaurant/theater avail-
ability in evening.

•	 Provide service areas in the rear and/or consolidate 
among establishments so that services do not con-
flict with pedestrian use of the storefront.98

Another municipality, Georgetown, Colorado, was so 
concerned with national chain companies and their fran-
chises, that it banned the “use of stock building plans 
or typical corporate or franchise operation designs” in 
its design guidelines.99 It found the bright logo colors 

used over large areas of a building contrast too strongly 
with the established Georgetown palette, considered the 
blank exterior walls of such businesses to be bland, out 
of scale, and too discouraging of pedestrian activity, and 
noticed that large areas of “featureless stucco” are out of 
character and not of human scale in its guidelines.100

The fear, of course, with particular definitions and reg-
ulations is that franchises will discover ways to develop 
around the definitions, which are construed against the 
municipality that enacts them. Thus, if a definition or pro-
vision is vague, the developer gets the benefit of the doubt. 
In addition, courts may be hard-pressed to make deter-
minations on what is consistent with an area or out of 
character. They key, as always, is to have evidence in the 
record that supports your municipal decision making.

This is particularly true with respect to aesthetic de-
terminations.101 Overall, municipalities must consider 
whether a proposal may cause an impairment to the 
character or quality of important historical, archeologi-
cal, architectural, or aesthetic resources in a neighbor-
hood or community under SEQRA.102 This includes the 
potential aesthetic impacts of a project.103 

Although a targeted design review may be helpful to 
your community in reviewing big box projects, decisions 
made in compliance with SEQRA have a better chance 
of being upheld when they are properly supported. Also 
keep in mind that although these corporations flourish 
on standardization, in some areas they are increasingly 
mindful of the local customs, policies, and preferences in 
their siting and development. In fact, some have gone 
so far as to create regional model alternatives to satisfy 
community concerns.104

Fighting Back
Targeted businesses have not, of course, gone quietly into 
the night. Many of the companies have worked with com-
munities to achieve architectural and aesthetic compro-
mises to meet the demands of the communities. Others 
have worked through the political process to overturn 
limiting regulations or decisions; indeed, it is fairly com-
mon for large stores to organize and financially support 
proponents for their proposed operations.105 The regu-
lated businesses have also turned to the courts for relief, 
particularly in California, mainly raising the constitu-
tional issues of Substantive Due Process, Equal Protec-
tion, and violations of the Commerce Clause in seeking 
to overturn local regulations. These efforts, as detailed in 
this section, have largely been unsuccessful, suggesting 
that a properly implemented law and zoning decisions 
based on a documented record will be upheld.

A. Constitutional Challenges

Constitutional challenges, usually brought as claims un-
der 42 U.S.C. § 1983 for violation of civil rights, are not 
often successful in the land use context. As noted by the 
New York Court of Appeals, “federal courts dismissing 
section 1983 land-use claims have repeatedly noted that 
they do not function as zoning boards of appeal, or sub-
stitute for state courts interpreting land-use regulations. 
The point is simply that denial of a permit--even an ar-
bitrary denial redressable by an article 78 or other state 
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law proceeding--is not tantamount to a constitutional 
violation under 42 U.S.C. § 1983; significantly more is 
required.”106 Nevertheless, violations are possible, al-
though the record on big box and formula business regu-
lation has so far favored the municipality. 

1. Substantive Due Process

A Substantive Due Process Claim asserts that a statuto-
ry enactment is void as arbitrary and capricious because 
it has “substantial relation to the public health, safety, 
morals, or general welfare.”107 Courts apply a two-part 
test for these claims: “First, claimants must establish a 
cognizable property interest, meaning a vested property 
interest, or ‘more than a mere expectation or hope to re-
tain the permit and continue their improvements; they 
must show that pursuant to State or local law, they had a 
legitimate claim of entitlement to continue construction.’ 
Second, claimants must show that the governmental ac-
tion was wholly without legal justification.”108

For our discussion, the second part is relevant, and 
should be relatively straightforward to satisfy if the 
creation of the record discussed in the prior section has 
preceded the enactment of the statute or denial of the 
permit. As the Supreme Court has held, “only the most 
egregious official conduct can be said to be arbitrary 
in the constitutional sense.”109 The issues spotlighted 
here—traffic, air pollution, blight prevention, preserva-
tion of historic properties, and protecting viewsheds—
are all legitimate state interests. Thus, a statute or land 
use decision furthering these interests should survive 
due process attacks. 

2. Equal Protection

The Equal Protection Clause argument arises when an 
ordinance would prohibit a particular type of business 
but permit other forms, usually competitors. The chal-
lenge is to the classification made by the community. 
The “Equal Protection Clause of the Fourteenth Amend-
ment commands that no State shall ‘deny to any person 
within its jurisdiction the equal protection of the laws,’ 
which is essentially a direction that all persons similarly 
situated shall be treated alike.”110 When we are talking 
about the regulation of a franchise or formula business, 
the local regulation involves social and economic policy, 
and does not target either a suspect class nor impinge on 
a fundamental right. Accordingly, the challenges under 
the Equal Protection Clause are reviewed according to 
the “rational basis” standard.111 Under the rational basis 
test, a legislative classification will be upheld when the 
classification is rationally related to a legitimate state 
interest or, to put it another way, the legislative classifi-
cation under rational basis review must be wholly irra-
tional for an Equal Protection violation to occur. 

Wal-Mart brought an Equal Protection challenge to 
a City of Turlock statute that contained very fine dis-
tinctions between discount super centers—which it to-
tally banned from the community—and discount stores 
that are also often quite large boxes.112 The City asserted 
the law was a valid, rational enactment designed (1) to 
maintain a neighborhood-level shopping area structure 
as set forth in the City Plan, including encouragement of 
pedestrian and bicycle traffic over automobile use; (2) to 

avoid increased traffic and related air quality impact and 
(3) to prevent the blight that the City alleged—based on 
numerous studies—would occur if a discount superstore 
was permitted. Noting that each of these was a legiti-
mate state interest, and based on the City Plan and the 
studies, the court found there was a rational basis for the 
City to believe the super center ban would advance those 
interests, and upheld the law, specifically rejecting what 
it called Wal-Mart’s efforts to have the court act as a “su-
per-legislature” by evaluating the wisdom of the ban.113

Not discussed in the Turlock case, but of equal concern, 
is what would happen to efforts to regulate formula busi-
nesses such as McDonald’s under an Equal Protection 
claim? Is McDonald’s that different than a locally owned 
hamburger stand? If the record supports that distinc-
tion, the answer is yes. The Turlock case demonstrates 
that if the record underlying the law demonstrates any 
valid reason for treating different sized businesses dif-
ferently, or on limits on certain architecture or formula 
businesses, it will be upheld. A California Appeals Court 
has, in fact, turned aside an Equal Protection challenge 
to a formula business regulation:

The Ordinance’s classifications (requiring only For-
mula Retail businesses to obtain special use per-
mits and adhere to size limitations) are rationally 
related to a legitimate state interest. As discussed, 
Coronado has a legitimate interest in seeking to 
maintain the village ambiance of its commercial dis-
trict and to ensure the long-term economic viability 
of the community. It was not irrational for the city 
council to decide that this objective could best be 
met by imposing a public permit process and front-
age size limitation on “Formula Retail” businesses. 
The city council could reasonably conclude that 
this type of store requires special scrutiny because 
it is more likely to be inconsistent with Coronado’s 
land use goals than would a unique one-of-a-kind 
business and that such “formula” businesses - by 
their nature - have a greater potential to conflict 
with the village atmosphere of the community.114

The Coronado challenge was a facial challenge, i.e., 
asserting that the law was unconstitutional in any situ-
ation. Although it rejected this claim, the court warned 
that an as applied challenge might succeed, if, in fact, 
the law was used in a discriminatory fashion:

In asserting their equal protection arguments, 
Property Owners argue that an ordinance that 
wholly excludes a business from a local jurisdiction 
or that discriminates against nonresidents in the 
right to engage in business violates equal protec-
tion rights. However, the Ordinance, as written, 
does not restrict nonresident businesses in these 
ways. If the city’s planning commission and city 
council in fact implement the Ordinance to per se 
exclude all nonresident businesses from opening or 
expanding in Coronado, this would be subject to an 
as-applied constitutional challenge.115

Success in showing disparate treatment among simi-
larly situated persons will not, however, win the day for 
an Equal Protection claim under the rulings of both the 
Second Circuit and the New York Court of Appeals. These 
courts have held that even where similarly situated per-
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sons are treated differently, such improper treatment 
must have been based on impermissible considerations 
such as race, religion, intent to inhibit or punish the ex-
ercise of constitutional rights, or—and this is the typical 
claim in land use cases—malicious or bad faith intent to 
injure a person.116 

In rejecting a big box store’s equal protection claim, 
the Court of Appeals noted the community’s “political” 
opposition to the high-traffic superstore at the City’s bor-
der is not the equivalent of the “evil eye and an unequal 
hand” for constitutional Equal Protection purposes.117 As 
stated by the Supreme Court, “it is entirely irrelevant 
for constitutional purposes whether the conceived rea-
son for the challenged distinction actually motivated the 
legislature.”118 Similarly, the Turlock federal court found 
allegations of collusion with local business interests ir-
relevant, because “an improper motive, without more, 
does not affect constitutional review of legislation.”119

3. Dormant Commerce Clause Claims
Wal-Mart has also sought to upend big box regulation 
under the Commerce Clause,120 specifically, the dormant 
or negative Commerce Clause, which “limits the power 
of the States to erect barriers against interstate trade” 
even where Congress has not acted.121 Generally, under 
the dormant Commerce Clause, a two-part test is em-
ployed.122 First, state or local regulations that discrimi-
nate on their face against out-of-state entities are almost 
always deemed per se unconstitutional.123 Discrimina-
tion “means differential treatment of in-state and out-
of-state economic interests that benefits the former and 
burdens the latter.”124 The improper discrimination can 
take any of three different forms, first, the law may fa-
cially discriminate against interstate commerce, second, 
it may be facially neutral but have a discriminatory pur-
pose, or third, it may be facially neutral but have a dis-
criminatory effect.125 

Unless the local ordinance is poorly drafted to favor 
in-state or locally based companies over out-of-state 
businesses, the ordinance should pass this part of the 
test.126 For example, the fact that no big box stores 
could be built under a community-wide store size limit, 
thereby entirely eliminating companies like K-Mart or 
Lowes from the community, will not by itself constitute a 
violation, because in-state and out-of-state interests are 
treated equally, and the reasons for the law (prevention 
of traffic impacts, avoiding blight, etc.) are legitimate 
state interests. The “Commerce Clause protects the in-
terstate market, not particular firms, from prohibitive or 
burdensome regulations.”127 

Under the second prong of the test, an ordinance will 
be evaluated to determine if the burdens it imposes on 
interstate trade that are “clearly excessive in relation 
to the putative local benefits.”128 In Turlock, the federal 
court ruled that since all interests were treated equally, 
there was little impact on interstate commerce, while 
providing significant local benefits. Thus, the balance 
clearly favored the local statute.

The Ordinance does not discriminate against in-
terstate commerce because any retailer can locate 
and do business in Turlock, with any employees 
or managers, offering any products, except in the 
legislatively defined discount superstore format. 

There is no constitutional right to do business in a 
retailer’s optimally profitable store configuration, 
if the resulting operation burdens environmental, 
traffic-pattern, economic-viability, and land-use-
planning interests of the host municipality. There 
is no suggestion any out-of-state retailer cannot 
successfully do business marketing out-of-state 
goods in Turlock if it is not permitted to do so as a 
discount superstore.129

The key to the Turlock holding is that all the entities 
were treated equally and there were legitimate state in-
terests in minimizing traffic and related noise and air 
pollution impacts, as well as prevention of blight. But 
what about a Commerce Clause challenge not to a big 
box prohibition, but to a limit on franchise architecture, 
where the state interest is more focused on aesthetic 
concerns, or a total ban on formula businesses in certain 
areas? The Coronado court also rejected an interstate 
commerce clause claim, and for the same reason—the 
law did not discriminate against interstate businesses 
and, in fact, had little impact on interstate commerce 
while providing significant local benefits.130

4. First Amendment and Lanham Act Claims

Restrictions on franchise architecture, particularly on lim-
its on signs, have been upheld by the Courts against First 
Amendment challenges. In Connecticut, a federal district 
court denied a preliminary injunction that would have 
restrained a zoning board from enforcing certain zoning 
regulations on a Gateway computers sign.131 The decision 
was based on a Lanham Act132 case brought by a Block-
buster video store in Tempe, Arizona. The Act prohibits 
states or municipalities from requiring alteration of a reg-
istered mark. The Ninth Circuit upheld local restrictions 
prohibiting the mark altogether, but not a requirement to 
change the colors of the trademark, stating:

 [A] zoning ordinance may not require a change in a 
registered mark. A zoning ordinance may, however, 
preclude the display of a mark, as Tempe did when 
it precluded Blockbuster from constructing its aw-
ning on the exterior of its leased building in the 
shopping center. Precluding display of a mark for 
zoning purposes is permissible; requiring altera-
tion of a mark is not.133

The Connecticut court, applying an intermediate level 
of scrutiny because it involved restrictions on commer-
cial speech, denied the injunction. It stated that the reg-
ulation was based on aesthetic interests, and while aes-
thetics were not a compelling state interest, it was still 
a valid state interest, and therefore sufficient to survive 
First Amendment review. The lesson here is to be aware 
of limits based solely on objections to trademarked signs. 
The McDonald’s in Sedona (which is located in the Ninth 
Circuit) may well have prevailed in litigation rather than 
compromised the color scheme if the community had no 
other valid reasons for turning it away.

On the Lanham Act issue, the Second Circuit has 
been more favorable toward municipal regulation than 
the Ninth. In Lisa’s Party City, Inc. v. Town of Henri-
etta,134 the Court upheld a statute requiring uniformity 
in sign colors within a shopping center, even though the 
plaintiff ’s registered sign had five colors. 



January/February 2007

NEW YORK ZONING LAW AND PRACTICE REPORT12

Appellants urge a reading of the statute that 
broadly prohibits a state or local government from 
restricting or interfering with the display or repro-
duction of a trademark in any manner that alters 
its appearance as exhibited in the Certificate of 
Registration issued by the U.S. Patent and Trade-
mark Office. It is far from clear that the statute 
sweeps so broadly. It is at least as consistent with 
the language of the statute to understand it as al-
lowing a local government to restrict businesses in 
a narrowly circumscribed location from using exte-
rior signs in any color other than red. Such regu-
lation does not compel a businesses to alter their 
trademark, since they remain free to use their 
trademarks without alteration in every manifes-
tation other than the exterior sign at the covered 
location - on letterhead, leaflets, billboards, maga-
zines, newspapers, television and Internet adver-
tising, point-of-sale displays inside the store, and 
external signs at other locations. Under this nar-
rower construction of § 1121(b), a restriction on 
external signs in a narrowly circumscribed locality 
would not come within the statute’s prohibition on 
requiring businesses to alter their trademarks.135

The Second Circuit noted that 
appellant’s position would leave localities power-
less to control the color, design elements, or char-
acter of outdoor signs. It is difficult to imagine why 
Congress would have wished to require localities 
seeking to protect aesthetic harmony to employ 
such broad measures as forbidding signs altogether 
or drastically limiting their size, rather than nar-
rower measures such as requiring color conformity 
or consistent design elements.136 

B. Other State Claims

Donnelly Act. A federal court has rejected a claim that a 
ban on large supermarkets allegedly made at the request 
of existing supermarkets violates New York’s Donnelly 
Act, Section 340 of the New York State General Busi-
ness Law.137 Patterned after the federal anti-trust laws, 
the “Donnelly Act makes illegal and void any contract, 
arrangement or agreement that restrains competition in 
any business, or unlawfully interferes with the free exer-
cise of any activity in the conduct of any business.”138 Al-
though the plaintiff there asserted that the town had con-
spired with existing local retailers, the court held “plain-
tiff alleges no fact to suggest that the Superstore Law was 
the product of a conspiracy or reciprocal arrangement, as 
opposed to a unilateral act by the Town that may have 
inured to the benefit of existing retailers.”139

Conclusion
In these days of seeming endless sprawl and the inability 
to retain local identity, municipalities can take steps to 
regulate the size, shape, and appearance of those doing 
business in their community. If properly investigated, 
supported, and enacted, local regulations can deal with 
many of the potential negative impacts of these busi-
nesses while preserving the benefits.
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